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AP DUNG NGUYEN TAC KHONG GAY TON HAI
DE TRUY TO HIEU QUA CAC VU /AN MUA BAN NGUGI

NURUL QOIRIAH* - CHEN CHEN LEE**

Nguyén tic khong gdy ton hai la mot trong nhiing nguyén tdic nén tang cia phuong
phdp tiép cin ldy nan nhin lam trung tam. Bai viét sau ddy cung cdp gidi thich vé nguyén
tic khong gdy ton hai, tim quan trong ciia nguyén tic ndy trong cong tic phong, chong
mua bin nguoi ciing nhw phan tich méi lién hé giita nguyén tic khong gay tom hai va quy

trinh tu phdp hinh sy.

Tir khéa: Nguyén tic khong gay ton hai, phuong phép 1dy nan nhan lam trung tim, nan
nhan, vu dn mua bdn nguoi, giai doan truy t4.

Ngay nhdn bai: 24/6/2021; Bién tdp xong: 30/6/2021; Duyét dang: 30/6/2021

‘Do no harm’ is one of the foundational principles of the victim-centered approach.
This article provides an explanation of the ‘do no harm’ principle, its importance
in preventing and combating human trafficking. It also provides an analysis of the
relationship between the “do no harm’ principle and the criminal justice process.

Keywords: ‘Do no harm’ principle, victim-centered approach, human trafficking

case, prosecution stage.

hang 4/2020, Phi-lip-pin da dat
duoc budc ngodt khi truy t6 tam
doi twong mua ban nguoi vé toi
cudng €p, bt phu nit Phi-lip-pin lam mai
dam ¢ Ba-ranh'. Mot phién toa ¢ Ba-ranh
két an tat ca cac bi cdo toi mua ban nguoi,
bao gom nam phu nit va hai nam giéi nguoi
Phi-lip-pin va mot si quan canh sat nguoi
Ba-ranh vdi mttc an bay nam tu giam va
mdi bi cdo phai nop 5.000 di-na tién phat
(twong duwong 5.300 USD).
Tai Viét Nam, mot phién toa tai tinh Ba
Ria — Viing Tau gan day két an mot phu nir
chin nam tu giam vé Toi moi gidi ban bon

phu n&t Viét Nam sang Trung Qudc lam

! Quy toan cau cham dit nod 1é thoi hién dai, “Cac
d6i tac Phi-lip-pin hd tro Ba-ranh két 4n tdm
bi cdo v€ t0i mua ban nguoi, toi 16i ctia hai lao
dong di cu Phi-lip-pin & nuéc ngoai” (12/2020).
Xem tai: https://www.gfems.org/news/2020/5/12/
philippines-partners-assist-bahrain-in-conviction-
of-eight-traffickers-guilty-of-trafficking-two-ofws
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vo?. Ndm 2019, canh sat In-d6-né-xi-a thong
tin viéc bat tim nghi pham — lién quan dén
bén 6 nhém — dwoc mo ta la vu 4&n mua ban
nguoi 16n nhat tir trudc dén nay ma ho da
tirng triét pha. Day la mot duong day dua
trai phép 1.200 lao dong gitup viéc nha nguoi
In-d6-né-xi-a sang Trung Dong va Bac Phi.

DPay chi 1a mot s6 vi du minh chiing cho
cam két va nd lyc ctia Chinh pht cdc nuwde

* Covin vé Quyén nan nhdn, Binh dingva Hoanhdp
xi hoi, Chuong trinh hop tic ASEAN-O-xtriy-li-a
vé phong, chong mua bin nguoi (ASEAN-ACT).

** Tyvin ciia Chuong trinh hop tic ASEAN-O-xtriy-li-a
vé phong, chong mua ban nguoi (ASEAN-ACT).

2 Truong Ha, “Nguoi phu nit tirng la nan nhin bj két dn
vi pham t0i ban sdu nguwoi Viét Nam sang Trung Qudc
lam mai ddm”, 18/11/2020. Xem tai https://e.vnexpress.
net/news/news/former-victim-jailed-for-trafficking-
four-vietnamese-women-to-china-4193561.html

% Arie Firdaus, “In-d6-né-xi-a triét pha vu an
mua bén nguodi 16n nhat, bat gitt 8 nghi pham”,
(Gia-cac-ta 2019). Xem tai: https://www.benarnews.
org/english/news/indonesian/trafficking-
arrests-04092019150904.html
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va cac to chire xa hoi 0 Bong Nam A trong
ddu tranh phong, chong mua ban nguoi.
Nhiing quyét dinh mang tinh budc ngodt va
cac cudc diéu tra cac vu an mua ban nguoi
quy mo 16n la két qua dang biéu duong cho
cac tap thé va ca nhan da va dang ung ho
cing nhu tién phong trong viéc dam bao
tiép can cong ly cho nan nhan bi boc 16t. Bao
cdo toan cau modi nhat vé mua ban nguoi
cua UNODC (Co quan phong chong Ma tuy
va Toi pham cta Lién Hop Qudc) nam 2020
cho thdy trong nhiing nam qua, ty 1é truy to,
xét xtt t0i pham mua ban nguoi dang tdng
lén do toi danh nay da dugc ndi luat hoa
trong phap luat cdc nwdc, dac biét tai khu
viee Pong Nam A véi dai da s8 cac nude da
hinh st héa hanh vi mua ban nguwoi.

Mic du dat dwgc mot s6 két qua dang
khich 1¢ gan day nhung viéc truy to, xét xt
vu 4n mua ban nguoi van tiép tuc gap nhiéu
thach thitc. Nguyén nhan la do mot loat cac
yéu t6 nhu: Kho khan trong xac minh, xac
dinh va hd tro nan nhan, diéu tra toi pham
va truy td tdi pham®.

Theo bao cao vé mua ban nguoi nam
2020 ctia Hoa Ky, hau hét cac qudc gia Bong
Nam A c6 ty 1€ truy to, xét xtt cac vu an mua
ban nguoi thap. Nan tham nhiing dac hitu,
quan chtc chinh la nguwoi dong 16a; nang
luc han ché cua luc luong thuc thi phap
luat, ddc biét ¢ dia phuwong; su thiéu Vefmg
cua hé thong thong tin di liéu toan dién,
duoc phan tach vé cac vu an mua ban nguoi
la mot trong cac yéu td can tré thanh cong
va tién bd vé tu phap®.

4 Tania E. DoCarmo, “Cac van dé vé dao ditc can can
nhic khi tim hiéu vé mua ban nguoi 7, 31/10/2019.
Xem tai https://link.springer.com/referenceworkentr
y/10.1007%2F978-3-319-63058-8_40

> Bo Ngoai giao Hoa Ky (2020), Bdo cdo vé mua bin
nguoi ngm 2020. Oa-xinh-ton: Van phong gidm
sat va phong, chdng mua ban nguoi , BO Ngoai
giao Hoa Ky. (https://www.state.gov/wp-content/
uploads/2020/06/2020-TIP-Report-Complete-062420-
FINAL.pdf)

¢ KhoahocKiémsat

Qua trinh hop tac vdi nan nhan va nhan
chiing la mot yéu td then chot trong cong
tac diéu tra toi pham mua ban nguoi. Sé
khong thé phat hién va triing tri bat ct loai
t0i pham nghiém trong nao néu Diéu tra
vién khong c6 kha nang thu thap day du
chiing ct va cung cdp tai toa. Cac yéu to
can tr¢d viéc thu thap va st dung chiing ct
bao gom: Cong tac xac minh, xac dinh nan
nhan chuwa tot; nan nhan ngan ngai khong
khai bao; chua can nhac thdu dao vé quyén
va sit an toan ctia nan nhan.

Tac déng kéo dai ctia dai dich toan cau
COVID-19 sé tang strc ép lén cac co quan,
ban nganh phong, chéng mua ban nguoi
va co quan te phap co6 lién quan 60 Dong
Nam A. Suy thoai kéo dai cting véi viéc
khong c6 goi tro gitp xa hoi hodc cé nhung
rat it cho nhitng nguoi lam cong viéc thu
nhdp thap va trong khoi phi chinh thirc sé
g6p phan gia ting sd nguodi san sang chap
nhan muc lvong thap hon véi diéu kién lao
dong ngheo nan hon tit chu st dung lao
dong vo lwong tam. Nhitng nhém nguwoi
nay dé tham gia vao di cu mao hiém hodc
nhan 10i két hon®. Hién trang mua ban “co
dau” Cam-pu-chia sang Trung Quoc dugc
bao cdo la c6 xu hudng tang 1én trong nam
2020, do mat viéc hang loat boi dai dich
COVID-19 khién nhiéu phu nit va tré em gai
ra nudc ngoai tim kiém co hoi giap do gia
dinh’. M6t bao cao nhanh ciia UNODC chi
ra rang trong thoi ky dai dich dang dién ra,
cac co quan chtrc nang gap nhiéu khé khan
hon trong viéc xac dinh nan nhan cua mua
ban nguoi. Ly do mot phan la vi cac bién
phép phong toa va han ché'xa hoi gép phan

® Hoi dong d6i ngoai, “Covid-19 va nd ¢ thoi hién
dai: Thach thirc, co héi va twong lai cia cudc chién”,
28/4/2020. Xem tai: https://www.cfr.org/blog/covid-
19-and-modern-slavery-challenges-opportunities-
and-future-fight

7 Quy Thomson Reuters, “Dai dich dwoc xem la
nguyén nhian ‘mua ban c6 diu’ Cam-pu-chia sang Trung
Quoc”, 11/12/2020. Xem tai: https://news.trust.org/
item/20201211123838-al4e5/
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o 1ap nan nhan va khién viéc giai thoat ho
khoi hoan canh béc 10t d6 kho khan hond.
Nam 2020, ty 1& xét xit vu dn mua ban nguoi
cta Thai Lan gidm 35% so véi nam 2019 do
sO vu viéc duoc chuyén dén toa an giam.
Lénh han ché va cach ly xa héi do dai dich
COVID-19 dugc cho la nguyén nhan gay
giam s0 luong cac cudc diéu tra vé mua ban
nguoi vi muc dich lao dong va tinh duc ma
canh sat Hoang gia Thai Lan duwoc thiec hién
trong thoi gian vira qua’.

Cach tiép can dua trén quyén dé cham
dt mua ban nguoi doi hoi phai cé nhidu nd
luc d€ dam bao nan nhan duwgc bao vé trong
va sau qua trinh t0 tung hinh su vu a&n mua
ban nguoi. Diéu nay bao gom viéc dam bao
ho ¢4 thé tham gia t6 tung mot cach tu do,
an toan va trén co so dong thuan day du
duoc thong bao trude. Phan dau bai viét dé
cap dén viéc van dong chinh phu cac nuwdc
boéng Nam A ap dung cach tiép can ldy nan
nhan lam trung tam trong tng pho tw phap
hinh su trong cong tac phong, chong mua
ban nguoi. Diéu nay sé gdp phan truy to
cac vu an mua ban ngwoi hiéu qua hon va
hy vong giam thi€éu nan béc 10t nguoi do
cugc khung hoang COVID-19 hién nay gay
ra. Nguyen tic khong gay ton hai lam co so
cho khuon khd khai niém cta cach tiép can
1ay nan nhan lam trung tam. Phan con lai
cua bai viét nay giai thich nguyén tac khong
gdy ton hai la gi va tai sao cach tiép can nay
lai quan trong trong cong tac phong, chong
mua ban nguoi. Bai viét cung cap mot cai
nhin tong quan vé chinh sach va khudn
kho phap ly cua ASEAN vé quyén ctia nan

8 Co quan phong, chdng ma tty va toi pham ctia Lién
Hop Quoc (2020). “Tdc ding ctia dai dich COVID-19 doi
v0i mua ban nQuoi. Phdt hign ban ddu va thong diép diwa
trén dinh gid nhanh”. Vién: UNODC. Xem tai: https://
www.unodc.org/documents/Advocacy-Section/
HTMSS_Thematic_Brief_on_COVID-19.pdf

® Quy Thomson Reuters, “Vu vigc mua bin nguoi
0 Thdi Lan xudng thip hon cd thdp ky do COVID-19”,
21/01/2021. Xem tai:  https://news.trust.org/item/
20210120230109-6b7h0/
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nhan va phan tich mdi lién hé gitra nguyén
tac khong gay ton hai va quy trinh tu phap
hinh sw.

1. Khong gdy ton hai va tdim quan
trong ctia nguyén tic nay déi véi phong,
chéng mua ban nguoi

Mua ban nguoi la mot hanh vi vi pham
nhan quyén dua trén viéc boc 1ot con nguoi,
thuong lién quan dén bao luc thé chat hoac
tam ly. Vily do nay, caic nguyén tac va huéng
dan duwoc dé xuét cta Van phong Cao uy
Nhan quyén (OHCHR) vé Quyén con nguoi
va mua ban ngudi néu 16 rang “Cac qudc
gia phai dam bao rang nan nhan mua ban
nguoi duocbao vé khoi bi boc 16t va gay ton
hai thém va duoc tiép can dich vu cham séc
thé chat va tam ly day du” bat ké nang luc
hodc sy san sang hop tac ctia ho trong qua
trinh t tung”.

Cach tiép can khong gay ton hai thtra
nhin rf“ang cac can thiép c6 muc dich t6t duoc
thiét k& @& ho tro hodc gitp d& ddi khi c6
thé gay hai. Do d9, cach tiép can khong gay
ton hai yéu cau can b tuyén dau xac dinh
va giam thiéu bat ky tac hai tiém an nao co
thé xay ra trong qua trinh ho tuong tac voi
nan nhan mua ban nguoi. Cac chwong trinh
phong, chong mua ban nguoi duoc thiét ke’
khong can d6i v6i nhu cau ctia nan nhan va
cac nhom dé bi ton thwong trudc cac van
dé phan biét d6i x& va boc 1t dua trén cac
yéu to gidi, ton giao, dan tdc, tinh duc, tinh
trang di cu hodc tudi tac cua ho''. Nhiing tac
hai tiém tang cé thé xay ra & mdi buéc cua
quy trinh - xac dinh sai nan nhan thanh toi

1 Van phong Cao ty Nhan quyén, Cic Nguyén tic
va hwéng dan khuyén nghi vé nhan quyén va mua bdn
nguoi. (n.d.) Hedng dan 6 vé& Bao vé va hd tro nan
nhan bi budn ban. Xem tai: https://www.ohchr.org/
Documents/Publications/Traffickingen.pdf

" UNODC, S6' tay hwéng dan chong mua bin nguoi
cho cic bg tw phdp hinh sw: Danh gid rii ro trong diéu
tra mua bdn nguoi. (Niu-Ooc: 2009). Xem tai: https://
www.unodc.org/documents/human-trafficking/TIP_
module5_Ebook.pdf
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pham, khong cung cdp day du thong tin va
phién dich trong quy trinh phap ly va hoi
huwong nan nhan vé nguyén quan, bat chap
nguy co bi tdi pham mua ban ngwoi tra thu.
Mot nguyén nhan gay hai pho bién khac la
viéc thiét ké va cung cdp cac chuong trinh
tam ly xa hoi, xa hoi va kinh té/day nghé
khong day du ma khong xem xét dén quyén
riéng tu, ban sic xa hdi, quyén tu chu va
quyeén te quyét cua nguroi khac™.

Nguyén tac khong gay ton hai yéu cau
moi nd liee can tranh gay ton hai khi bao vé
va hd tro nan nhan ctia mua ban nguroi, bao
gom ca viéc gay nguy hiém dén tinh mang,
su an toan vé thé chat va tam ly, quyén ty
do va hanh phtc ctia nan nhan, nhan chitng
va tat ca nhitng nguoi ti€p xtc voi ho. Ton
hai lién quan dén mua ban nguoi cd thé
ton tai dudi mot sd hinh thic - thé chat,
tam ly, phdap ly, xa hoi va kinh té& Mac du
tac hai tiém an chu yéu tap trung vao nan
nhan va nhan chiing ctia mua ban nguoi,
nhung diéu quan trong can luu y la can b
tuyén dau, can bo thuece thi phap luat, phién
dich vién, nhan vién xa hoi, Kiém sat vién
va Tham phan ciing c6 nguy co bi tac dong
hodc bi ton hai thong qua cong viéc ctia ho
trong phong, chdng mua ban nguoi'.

2. Khung luat phap va chinh sach caa
ASEAN vé quyén ctia nan nhan

Hiép hoi cic qudc gia Dong Nam A
(ASEAN) da thita nhan rang, mua ban nguoi
la mot van dé “chi co thé giai quyét duoc &

12 Rende Taylor, L. & Latonero, M. Hudng dén cdp nhit
vé dao dirc va quyén con nguoi trong phong,chong budn
nguoi: Tiéu chudn dao dive dé’lam viéc v6i lao dong nhip cw
vangn nhin mua bdn nguoi trong thoi dai kij thudt s.. (Bang
Cdc, Vién Issara: 2018). Xem tai: https://44f2713d-
a205-4701-bba3-8d419653b4b6.filesusr.com/ugd/5bf36
e_1307f698e5ec46b6b2{c7f4391bff4b6.pdf.

13 P& ¢ thém thong tin vé€ cham séc ban than danh
cho can bd lam viéc v6i nan nhan mua ban nguwoi,
xem thém Winrock (2020); Long ghép gioi va hoa nhdp
xd hdi vao by cong cu Idp chwong trinh phong, chong mua
bin nguwoi. Xem tai: https://indd.adobe.com/view/
a4fdlecl-f6b1-4e7b-8662-33dcb6c93817

O l\? re
8 Khoa hoc¢ Kiém sat

quy md khu vuc” va diéu d6 doi hoi “cac
quy tic tng xt va bién phap hop tac duoc
thong nhat” tir cac quoc gia thanh vién'. Tat
ca 10 qudc gia thanh vién ASEAN (AMS) da
phé chuan Céng wdc cua Lién Hop Quoc vé
chong toi pham c6 td chirc xuyén qudc gia
(UNTOC) va Nghi dinh thu vé ngan ngtra,
phong chong va tring tri viéc budn ban
nguoi, ddc biét la phu nit va tré em (Nghi
dinh thu Palermo). Tat ca cac nwéc ASEAN
cting la thanh vién ctia ba trong s6 cac diéu
woc quc t€'cot 161 vé quyén con nguoi: Cong
wdc vé x6a bd moi hinh thirc phan biét d6i xu
v6i phu nit (CEDAW); Cong wdc vé quyén
tré em (CRC) va Cong udc v€ quyén cua
nguoi khuyét tat (CRPD). Ngoai ra, tat ca cac
quodc gia nay déu co luat phong, chong mua
ban nguoi trong khung luat phap trong nudc
cting nhw déu hinh sy héa t6i danh mua ban
nguoi dudi mot sO hinh thirc va tao tién dé
cho cac hoat dong tw phap hinh su.

Viéc thong qua Cong wdéc ASEAN vé
phong, chdng budn ban nguoi, dac biét la
phu nit va tré em (Cong uwdc ACTIP) vao
thang 11/2015 la mot budc tién trong phong,
chong mua ban nguoi va phan anh cam
két ctia khu vuc trong viéc giai quyét van
dé nay. Viéc xay dung Cong uwdc ACTIP la
budc di rat quan trong vi n6 dwa ra nghia vu
phap 1y c6 tinh rang budc cho cac quoc gia
thanh vién ASEAN trong viéc tdng cuong
cac bién phap phong, chong mua ban nguoi
va cac bién phép bao vé nan nhan®. Cong

4 ASEAN (2012), Tam nhin ASEAN 2020. Xem tai:
(https://asean.org/?static_post=asean-vision-2020)

5 Yusran, R (2018), “Céng wéc ASEAN vé phong, chong
budn ban nguwoi: Danh gid so by”. Tap chi Luat Qudc
t& Chau A, Tap 8 (1), trang 258-92. Yusran, R (2018).
Trude khi Cong wdc ACTIP ra doi, cac bién phap
phong, chong mua ban nguoi ctia ASEAN dua trén
cac cong cu khu vye khong ¢é tinh rang budc nhu
Tuyén b6 ASEAN vé dau tranh ti pham c6 t6 chic
xuyén quoc gia (1997) va k&’ hoach hanh dong di kem
(1999), Tuyén b6 ASEAN vé phong, chéng budn ban
nguoi, dac biét 1a phu nit va tré em (2004) va Tuyén
b& ASEAN c6 lién quan vé bao vé va thiic day quyén
ctia lao dong di cu (2007).
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wéc ACTIP bit budc cac quoc gia thanh
vién ASEAN thuc day va bao vé quyén con
nguoi cua nan nhan trong cac vu 4an mua
ban nguoi, dong thoi xay dung cac bién
phap chdm soc, bao vé va hd tro thich hop
cho ho, phu hop véi Diéu 14 cta Cong wéc
ACTIP". Vi dy, Cong wéc ACTIP quy dinh
rang két qua xac dinh nan nhan & mot qudc
gia phai dwoc ty dong cong nhan ¢ mot
quoc gia khac, cing nhu Cong wéc ACTIP
ciing quy dinh nan nhan dwoc xac dinh cé
quyeén tiép can véi mot loat cac hinh thikc hd
tro duoc xac dinh triede va ho khong bi giam
gitr khong cd ly do trudc, trong hodc sau giai
doan td tung hinh sy hodc hanh chinh.

Cac cam két khac ¢ lién quan caa
ASEAN d06i véi viéc bao vé nan nhan cua
mua ban nguoi bao gom: K& hoach hanh
dong cua ASEAN phong, chéng buon
ban ngwoi, ddc biét la phu nit va tré em
(b6 sung Cong uwdc ACTIP)"; Tuyén bo vé
Nhan quyén ASEAN"; Tuyén bd ASEAN
vé phong, chong budn ban nguoi, dac biét
la phu nit va tré em (2004)'%; va Tuyén bo
chung cua cac nha lanh dao ASEAN vé
Tang cuong hop tac chong budn ban nguoi
& Pong Nam A (2011).

16 ASEAN. Cong wioc ASEAN vé phong, chong budn bin
nguoi, dic bigt la phu niv va tré em. (Gia-cac-ta: 2015).
https://asean.org/asean-convention-against-trafficking-
in-persons-especially-women-and-children/

17 ASEAN. K& hoach hanh dong ctia ASEAN phong,
chdng budn ban nguoi, ddc biét 1a phu nit va tré em.
(Gia-cac-ta: 2012). Xem tai: https://asean.org/wp-
content/uploads/2012/05/APA-FINAL.pdf

8 ASEAN, Tuyén b6 Nhan quyén ASEAN,
18/12/2012. Xem tai: https://asean.org/asean-
human-rights-declaration/

9 ASEAN, Tuyén b6 ASEAN vé phong, chong budn ban
nguoi, dac biét la phu nit va tré em, 29/11/2004. Xem tai:
https://asean.org/asean-declaration-against-trafficking-
in-persons-particularly-women-and-children-4/.

% ASEAN, Tuyén bd chung ctia cic nha lanh dao
ASEAN vé Tang cuong hop tic phong, chong
budn ban nguoi & Pong Nam A, 08/5/2011. Xem
tai: https://asean.org/asean-leaders-joint-statement-
in-enhancing-cooperation-against-trafficking-in-
persons-in-south-east-asia-jakarta-8-may-2011/
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Cho dén nay, ASEAN ciing da xay
dung mot s6 huwéng dan va nguyén tac vé
d6i xtr v6i nan nhan cua mua ban nguoi,
bao gom Hudéng dan vé nhay cam gidi
trong lam viéc vdi nan nhan bi mua ban
la phu nit (sau day goi la Huéng dan vé
nhay cam giéi cia ASEAN); Huéng dan
va quy trinh khu vuc vé giai quyét nhu
cau ctua nan nhan mua ban nguoi (sau day
dwoc goi 1a Hudng dan va quy trinh khu
viee cia ASEAN); Bo cong cu thiec hién mo
hinh danh cho can bd tuyén dau (b6 sung
cho Huéng dan va quy trinh khu vyece cta
ASEAN); Ra soat khu vuc vé luat phap,
chinh sach va thyec tién trong ASEAN lién
quan dén viéc xac dinh, quan ly va déi xu
v6i nan nhan ctia mua ban nguoi, ddc biét
la phu nit va tré em; va So tay ASEAN vé
Hop tac phap ly quoc té trong xt ly cac vu
viéc mua ban nguwoi?'.

3. Khong gdy ton hai, quyén ctia nan
nhén va tién trinh tw phap hinh su

Mot s6 nguyén tac co ban ctia cach tiép
can khong gay ton hai la:

- Ton trong va bao vé quyén con nguoi;

- Khong phan biét doi xt;

- Bao mat va quyén riéng tw va an danh;

- Thoéng tin day du va dong thuan;

- Tw quyét dinh va tham gia;

- Loi ich tot nhat cta tré em; va

- Nhay cam gidi.

2 ASEAN, Huéng dan vé xir Iy nan nhdn ciia mua bdn
nguwoi la phu nit nhay cam vé gidi. (Gia-cac-ta: 2016).
https://asean.org/wp-content/uploads/2012/05/
FAASN_gender_8_email REV.pdf;, ASEAN, Ra sodt
khu vwe vé ludgt phdp, chinh sich va thuc tién trong
ASEAN lién quan dén viéc xdc dinh, quain ly va doi xiv
v0i nan nhin mua ban ngwoi, dic bi¢t la phy nir va tré
em. (Gia-cdc-ta: 2016); Uy ban ASEAN vé Thuc ddy
va bao vé quyén ctia phu nit va tré em, Hudng dan
va quy trinh khu vye vé gidi quyét nhu cdu ciia ngn nhin
mua ban nguoi. Phu luc: Tai liéu tham khao va Thuc
hanh tét. (n.d.) https://asean.org/?static_post=asean-
handbook-on-international-legal-cooperation-in-
trafficking-in-persons-cases-3
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Cac nguyén tac nay déu dugc ASEAN
phé duyét trong cac chinh sach va tai liéu
khac nhau ctia minh nhu: Cong wdc ACTIP,
Tuyén b3 nhan quyén ASEAN, Hudéng dan
nhay cam giéi cia ASEAN, Huéng dan va
quy trinh khu viee cia ASEAN.

Mot phan quan trong trong tng phod tu
phap hinh sy déi véi van dé mua ban nguoi
la bao vé quyén con nguoi cia nan nhan. Viéc
bao vé quyén cua nan nhan trong vu an mua
ban nguoi dugc thé hién thong qua khudn
kho chinh sach, luat phap khu vuc va quoc
t& duoc xay dung toan dién, nhu da trinh
bay trong phan trudc. Khuon khé nay bao
gom: Cong wdc ACTIP, Cong wéc UNTOC
va Nghi dinh thu Palermo bo sung cho Cong
udc CEDAW, Cong wdéc CRC va Cong uwdc
CRPD. biéu quan trong can luu y 1a nhing
bién phdp bao vé nay phai dwgc dam bao vo
diéu kién, cho du nan nhan c6 tham gia vao
qua trinh tu phap hinh sy hay khong.

Qua trinh tu phdp hinh sy trong céac
vy an mua ban nguoi kéo dai tir giai doan
ngdn chdn, diéu tra dén truy to toi pham.
Mttc d6 thanh cong & moi giai doan phu
thudc nhi€u vao sy hop tac va 1oi khai ctia
nan nhan. Tuy nhién, viéc xac dinh nan
nhan ctia mua ban nguoi van 1a mot thach
thirc 16n & nhiéu qudéc gia ASEAN. Nan
nhan ctia mua ban ngwoi hiém khi ty trinh
dién va ho ngai tim kiém su giap do vi lo
s@ t0i pham mua ban nguoi de doa va tra
thui. Do d6, nan nhan rat it dugc tham gia
vao qua trinh t6 tung hinh sy véi tue cach 1a
nhan ching. Nguoc lai, ho thuong xuyén
bi hinh sy hoéa va khong duoc tiép can
cong ly, bi tir ch6i bdi thuong cho nhing
ton hai da gay ra cho ho*.

Cong udc ACTIP dat quyén cta nan

2 Gallagher, A T & Karlebach, N., Truy t6" cic vy dn
mua  bdn nguweoi: Tich hop phwong phdp tiép cin dia
trén quyén con nguoi trong Co quan Tw phdp hinh sy
(Tai ligu co ban). (n.d) Xem tai: https://www.ohchr.
org/Documents/Issues/Trafficking/Geneva2011BP_
GallagherAndKarlebach.pdf

10 KhoahocKiémsat

nhan 1én hang dau va la trung tam ctia moi
nd lyc phong, chéng mua ban ngudi, bao
gom ca trong ung phod tu phap hinh su®.
Madc du vay, trén thuc té, nan nhan thuong
xuyén chi duoc coi la mdt ngudn cung cap
chiing ct trong qua trinh t6 tung hinh sy
véi trong tam la truy t6 nguwoi pham toi. Vi
du: Viéc cung cap cac gbi hd tro co diéu kién
va noi tam tra g:fm lién véi su hop tac cta
nan nhan c6 thé khong nhat thiét dan dén
viéc két an thanh cong t0i pham mua ban
ngwoi. Nan nhan khong sén sang c6 thé bi
sang chan tam ly hodac thé chat hodc lo so bi
tra thu va do d6 khong thé lam ching voi
10i khai r0 rang. Hon nita, hd tro 6 diéu
kién c6 thé lam tram trong hda viéc nan
nhan thiéu tin twéng vao co quan thuec thi
phép luat.* Céch tiép can dua trén quyén
cong nhan nan nhan ctia mua ban nguoi la
mot ngudn tin thiét yéu va viéc bao vé va
cung cap cac bién phap hd tro ma ho can
d€ tham gia mot cach an toan va hiéu qua
vao qua trinh tu phap hinh su ¢6 nhiéu kha
nang dat duoc cac két qua tu phap toét hon
0 binh dién lau dai.

Nan nhan ctia mua ban nguwoi tham gia
vao hoac c6 kha nang sé tham gia vao qua
trinh t6 tung hinh sy ¢6 nhitng nhu cau dac
biét va nhitng yéu to dé bi ton thuong can
duoc giai quyét. Viéc tham gia vao bat ky
quy trinh phép ly nao c6 thé gay ra tac dong
16n vé stec khoe thé chat va tinh than ctua
nan nhan, ddc biét néu qua trinh nay kéo
dai. Nan nhan thwong khong y thitc duoc
quyén hgp phap cua ho va c6 nguy co bi
gdy ton hai thém trong sudt qua trinh nay.
Nan nhan can dwgc nhan thire day du vé tat
ca cac van dé va rui ro lién quan dén bat ky
quyét dinh nao ma ho dwoc Diéu tra vién,
Kiém sat vién hodc luat su yéu cau dé tuw
dé c6 thé dua ra quyét dinh sau khi dugc
thong tin day du. Viéc nan nhan hop tac

% Cong woc ACTIP Didu 1.1.b
# Gallagher, A T & Karlebach, N.
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nhiéu hon gitup giam thiéu rai ro cho nhitng
nguroi lién quan.

Céc co quan te phap va co quan hd tro
nan nhan dong y tham gia vao qua trinh
truy t0 t0i pham mua ban nguoi c6 nghia
vu phai bao vé quyén riéng tu va bi mat
cua nan nhan trong sudt qua trinh nay. Vi
du, nghia vu nay bao gom viéc dam bao
tinh bao mat nghiém ngat nhat vodi tat ca
thong tin c6 thé tiét 10 danh tinh hoac dia
chi cua nan nhan® %. Quyét dinh khong
tham gia ctia nan nhan cting khong dwoc
lam phuwong hai dén kha nang tiép can
cac hd tro thiét yéu. Mot sd qudc gia cho
nan nhan da dwoc xac dinh khoang thoi
gian suy ngadm va phuc hdi d€ ho c6 thé
dua ra quyét dinh dugc thong bao trude
vé viéc liéu ho ¢6 sin sang tham gia vao
qua trinh t& tung hay khong. Day la mot
buwdc dac biét quan trong trong viéc bao vé
quyén va hanh phtc ctia nan nhan nguoi
nuwdc ngoai, nhitng nguwoi co6 thé bi truc
xuat hodc giam gitt trai voi y mudn caa ho.
Khoang thoi gian suy ngam va phuc hdi
cling c6 thé gitp tranh van dé phd bién la
nan nhan dong y “giai quyét” vu viéc ctua
ho mot cach khong chinh thire d€ ho ¢6 thé
tro lai cudc song binh thuong. Nhiing dan
x&p nhu vay chac chan sé gay ra thoa hiép,
dac biét la vi chung ¢d xty cho nan tham
nhiing va kéo dai thoi gian tron tranh toi
16i cho nhitng nguwoi da tham gia béc 16t
nan nhan?.

Hudéng dan va quy trinh khu viec ASEAN
quy dinh réng nan nhan cia mua ban ngwoi
c6 quyén duoc tham gia va duoc bay to

% Nhw da dé cap trong Hudng dan danh cho cin bg
tuyén ddu ASEAN: “Nan nhan, nhan chiing va khi can
thiét, gia dinh cua ho, can dwgc bao vé d€ khong bi
tra thu. Can c6 khung luat phap dé€ bao vé tinh riéng
twe cia nan nhan/nhan chiing va dam bao bi mat cac
thong tin nhan dang ctia ho.” Phan mot E.1 va E.2.

2 Cong udc ACTIP Piéu 14(6).

Z Bo cong cy hudng dan thuc hién md hinh danh cho
can bo tuyén dau cua ASEAN (2019).
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quan diém vé bat ky van dé nao lién quan
dén ho. Van kién khang dinh rang nan nhan
can dugc khuyén khich, nhung khong bi ép
budc tham gia vao viéc truy to nhitng nguoi
bdc 10t minh. Dé dat dwoc muc tiéu do6, moi
nd lwe can duoc thue hién d€ dam bao ho ¢6
thé tham gia mot cach tw do, an toan va trén
co sO thong tin day da. Hon nita, Hudng
dan va quy trinh khu vic ASEAN khang
dinh réng tat ca cac nan nhan ctia mua ban
nguoi tham gia vao diéu tra hodc truy to
nhitng nguoi boc 16t ho phai dwoc bao vé,
hd tro, gitip 4o ddy du va hop phap trong
suot thoi gian ho tham gia t6 tung hinh su.

Cac bién phap thiét thiec nham giam
céng thang va tén thuong cho nan nhan cé
thé bao gdm tham quan phong xtr an truwdc
khi xét xtr d€ nan nhan c6 thé lam quen véi
mdi treong xung quanh va xem ai sé ngoi
¢ dau, nguoi ho tong dén va roi Toa an, sw
dung cac 161 ra vao Toa an riéng, khu vuc
cho riéng va cung cap thong tin thuong
xuyén lién quan dén viéc Kiém sat vién tién
hanh tdc nghiép tai phién toa nhu thé nao
trong sudt qua trinh t6 tung tai Toa*. Trong
cac phién toa, nan nhan can dugc cung cap
cac phuwong an lwa chon khi cung cap loi
khai ma ho khong phai d6i mat véi bi cao.
Cac phuong an nay co6 thé bao gom: Phong
cho riéng, 161 vao riéng, 1oi khai duoc ghi lai
tir truede, st dung tén gia, xét xt kin, bién
dang hinh anh/am thanh, guong mot chiéu,
man chin hodc réem ctra.

Cac co quan tw phap can tim ra cac hinh
thitc khac nhau dé thu dwoc 1oi khai lam
chiing ctt tir nan nhan ma khong can gitt ho
trong thoi gian dai tai cac co so tam tra®.
biéu nay c6 thé bao gdm viéc 1ay 1oi khai
tredc phién toa, ghi hinh 16i khai hodc 16i

% Hudng dan danh cho can bo tuyéh dau ASEAN, Phan
mot F.4. Huéng dan nhay cam giéi ASEAN Doan 3.6.
» Sdd. Xem thém: Van phong Cao ty Nhan quyén.
Cdc nguyén tic va hwdng ddn khuyén nghi vé nhan quyén
va mua bin nguwoi. (n.d.). https://www.ohchr.org/
Documents/Publications/Traffickingen.pdf
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khai qua lién két video. Néu nan nhan sén
sang lam chuing, hay ap dung viéc 1ay loi
khai truede phién toa, lién két video va cac
phién toa cap toc, néu khung phap ly cho
phép diéu d6 d€ gitp rat ngan thoi gian
lwu tria bt budc trong cac co so tam tra ctra
déng then cai®. C6 thé tim hiéu kha nang st
dung chitng c b0 sung va giam dinh/nhan
chiing khac lam hinh thitc thay thé cho loi
khai cta nan nhan néu viéc 1ay 10i khai cta
nan nhan c6 kha nang gay ton hai cho ho.
Viéc st dung chiang ct b6 sung ciing cd
nghia la vu an khong chi dya vao 1oi khai
ctia nan nhan va co6 thé duoc tién hanh néu
nan nhan khong thé hodc khong mudn doi
ching.

Diéu dang chu y la ca Cong udc ACTIP va
Hudéng dan va quy trinh khu viee cia ASEAN
déu cong nhan quyén cta tat ca cac nan nhan
cuia mua ban nguoi dugc tiép can cac bién
phap khac phuc hau qua. Biéu nay bao gom
tien boi thuong cho nhitng ton hai ma nan
nhan phai ganh chiu va tién luong khong
duoc tra. Cac nudc ASEAN ¢6 trach nhiém
xay dung luat phap va thu tuc can thiét dé
quy dinh viéc bdi thuong va giap nan nhan
nhan thirc duoc quyén cua ho trong viéc tiép
can cac bién phap khac phuc hau qua. Khi
thich hop, cac hinh thttc ho tro va tro giap
nén duoc thuc hién thong qua cac td chirc xa
hdi dan su ¢d lién quan. Can ap dung cac bién
phap dic biét && dam bao rang nan nhan la
nguoi nrdc ngoai khong bi can tro trong viéc
tiép can va nhan tién boi thuong.

Nghién cttu da chi ra rang bdi thuong,
ngay ca duoi hinh thite lvong chwa duoc tra,
c6 thé mang lai loi ich mang tinh phuc hoi
16n vé mat kinh t€ va gitup giam thiéu cam
giac sang chan cuia nan nhan®. Tuy nhién,
trén thuec té, kha nang tiép can voi cac khoan
bdi thuong ciia nan nhan ciia mua ban ngwoi

%Bao cdo ra soat khu viec cila ACWC Khuyén nghi 4.1.
3 Lién Hop Qudc. Nhan quyén va mua ban nguoi:
To thong tin s6 36. (Niu-ooc & Gio-ne-vo: 2014).
Xem  tai:  https://www.ohchr.org/documents/
publications/fs36_en.pdf
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la rat han ché. Trong khu vuc Dong Nam A,
nan nhan thuwong khong biét vé quyén duoc
boi thuong ctia minh va nhitng gi ho can
lam dé€ xin dwoc bdi thuong®. Nan nhan la
nguoi nudc ngoai tam tra ¢ quoc gia khac
thuong bi tra vé ban quéan trudc khi ho kip
yéu cau hodc nhan tién boi thuwong®. Viéc
bdi thuwong cling thuong phu thudc vao két
qua két an nguoi pham toi va kha nang boi
hoan ctia ho. Khong hiém treong hop cac vu
an mua ban nguoi duoc giai quyét “khong
chinh thttc” thong qua viéc thu pham tra
tién cho nan nhan®. Do d6, nd luc thue hién
cac bién phap khac phuc hiéu qua trong d6
c6 boi thuong phai bao gdm nd luc x6a bd
c4c rao can vé thu tuc va phép ly bang cach
dam bao rang nan nhan ctia mua ban nguoi
nhan duoc thong tin, ho tro va tro giup ma
ho can dé tiép can.

O bong Nam A, mua ban nguoi van la
van dé lién quan dén gidi sau sac trong hinh
thitc va tac dong cta no, trong do phu ni
va tré em gai bi mua ban dé€ boc 16t tinh duc
va lam giup viéc gia dinh trong khi nam
gioi va tré em trai bi mua ban dé€ cudng bic
lao dong trong cac linh vuc danh ca, xay
dung va don dién. Khu veec ASEAN c6 s6
lwong 16n lao dong nhap cu khong thuwong
xuyén, ho la muc tiéu dé dang cho toi pham
mua ban nguwoi va nhitng nguoi tim cach
boc 16t ho. Tré em gai thudc cac nhom dan
toc thiéu so, dic biét 1a ttr Viét Nam, Lao va
My-an-mar rat dé bi mua ban dé ép budc két

2Hoi dong Chau Au, So sanh co ché va hanh dong
phéap ly phong, chéng budn nguoi cia Hoi dong
chau Au va ASEAN: Thuc t&, khudn khé va kha nang
hop tac. (Phap: 2018). Xem tai: https://rm.coe.int/coe-
asean-study-thb/16808c1b91.

% Tién trinh Ba-li, Huong dan chinh sich vé& bao vé nan
nhan mua ban nguoi. (5/2015). Xem tai: https://www.
baliprocess.net/UserFiles/baliprocess/File/Bali%20
Process%20Policy %20Guide%200n%20Protecting %20
Victims%200f%20Trafficking %20(1).pdf.

3 ASEAN. B cong cu thwce hanh mau danh cho cin by
tuyén ddu cia Huwong dan va quy trinh khu vwc dé gidi
quyét nhu cdu clia nan nhin mua ban nguoi cia Uy ban
ACWC (2019).
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hon. Nhitng nguoi ty nhan minh la dong
tinh nit, dong tinh nam, ludng tinh, chuyén
gidi, c6 xu hudng tinh duc va ban dang gisi
khac biét, dang trong giai doan tim hiéu ban
than va lién gidi tinh (LGBTQI) tiép tuc chiu
su ky thi 0 nhiéu nuéc ASEAN va mua ban
ngudi d6i véi nhém nay van 1a mot van dé
it dwoc bao cao.

Gidi va tinh trang kinh t€'xa héi ctia nan
nhan ctia mua ban nguoi anh hudéng dén
kha nang tiép can quyén, cac bién phap bao
vé va cac hinh thtc tro gitp ho. Nan nhan
thudc cadc nhém yéu thé cd kha nang bi ton
hai nhiéu hon, cho du ¢6 ¢6 y hay khong,
trong qua trinh t6 tung hinh su. V€ van dé
nay, viéc khong xem xét cac yéu t& dé bi tén
thuwong cu thé cta ho trong viéc cung cap
cac bién phap bao vé va cac hinh thiec ho tro
c6 thé khién tinh hinh cua ho trd nén toi té
hon trude. Nhiéu nguoi trong sd ho cd thé
mién cuong ti nhan minh la nan nhan khi
lam viéc vdi co quan chttc nang hodc hop
tac toan dién vdi cac nha cung cap dich vu.
Trong khu vic Dong Nam A, cac dich vu
hd tro cho mot s6 nhém nay, chéng han nhw
nam gidi va tré em trai, nguoi khuyét tat,
nhom LGBTQI... ndi chung con han ché.

biéu quan trong d6i voi cac Chinh phu
ASEAN la xda bo dinh kién tw phap trong
hé thong tu phap nhw mot bude quan trong
trong viéc dam bao binh dang va cong ly
cho cac nan nhan va nguoi lam ching. Diéu
nay cé thé dat duoc bang cach t& chite tap
huan day da va thuong xuyén vé cac luat va
cong wdc qudc t&€ co lién quan vé quyén con
nguoi, cing nhw vé dinh kién giéi va thanh
kién v thite. Cac rui ro cu thé lién quan dén
cac nhom yéu thé'trong bat ky thu tuc phap
ly nao can duoc danh gia ky ludng va thao
luan v6i nan nhan truedce khi thyee hién.

Cudi cung nhung khong kém phan quan
trong, nhitng ton hai cu thé vé thé chat va
tam ly ma tré em bi mua ban ¢ thé phai
chiu va tinh dé bi béc 16t ngay cang tang
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cua cac em, dong nghia véi viéc cac em co
thé can duoc hd tro bd sung va phu hop
véi ting truong hop®. Loi ich t6t nhat cta
tré em can dugc xem xét dau tién trong tat
ca cac quyét dinh hodc hanh dong c6 anh
huong dén tré em. Tré em bi mua ban, theo
do tudi, sy trudng thanh va trai nghiém bi
mua bén, cé nhitng nhu cau hd tro cu thé va
duoc hd tro chuyén biét; do d6 cac em can
duogc cham séc chuyén biét. Can dac biét
chu y dén viéc danh gia va dap ung cac yéu
cau cua tré em cd nhu cau dac biét nhu tré
rat nho, tré khuyét tat, tré bi boc 16t va xam
hai nghiém trong theo quy dinh ctia Cong
wéc vé Quyeén tré em (ma tat ca cac nudce
ASEAN la quéc gia thanh vién).*

Mot trong nhiing ton hai 16n nhat c6 thé
xay ra doi v6i nan nhan bi mua ban 1a tré
em la khéng duwoc xac dinh va d6i x&¢ nhw
nan nhan. Tré em bi mua ban thuvong xuyén
bi co quan chitc ndng xac dinh nham. Mot
khi cadc em bi xdc dinh sai, co quan chttc
nang sé dua ra cac quyét dinh khong chinh
xac va khong phu hgp vé nhiing gi sé xay
ra tiép theo véi cac em va cac em khong
duoc cung cap cac bién phap bao vé dac
biét ma cac em dang ra dugc huwong. Viec
xac dinh sai cling xay ra theo chiéu nguoc
lai. Tré em khong bi mua ban ¢6 thé bi chan
lai vi can bo xuat nhdp canh hodc canh sat
nghi ngo réng cac em dang bi mua ban va
cac em c6 thé cam thay minh la do6i tuong
bi phan biét d6i xa™.

Diéu quan trong la can b tuyén dau
can ghi nhan réng khong phai tat ca nan
nhan bi mua béan la tré em déu c6 biéu hién

% Ho6i nghi ban tron qudc gia cta Chinh phua
O-xtray-li-a vé Nan budn nguoi va no 1&, Huéng din
danh cho cdc t6' chikc phi chinh phii lam viéc v6i nan nhin bi
mua ban (A,n ban thit ba) 2015. Xem tai: https://www.
homeaffairs.gov.au/criminal-justice/files/guidelines-
ngos-working-with-trafficked-people.PDF

3% Hudng dan va quy trinh khu vize ASEAN.

37 UNICEF, Hudéng din tham khdo vé bdo vé quyén tré em
ctia nan nhén bi buén bin 6 Chiu Au. (Gio-ne-vo: 2006).
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giong nhau. Cac em co thé trong gia dan
hon tudi 18. HO chiéu ctia cdc em co thé da
bi phd huy hodc bi tich thu. Cac em c6 thé
mang theo gidy to tuy than gia d€ khai sai
tudi ciia minh. Nan nhan bi mua béan 1a tré
em c6 thé no6i doi vé tudi ciia minh vi day la
nhitng gi cac em duwoc nhitng nguwoi boc 1ot
minh yéu cau phai néi. Cac em c6 thé noi
doi vi s¢ bi dwa vao co s& cham séc hodc
bi hoi hwong?®. Vi nan nhan bi mua ban la
tré em hiém khi c6 thé tu thoat khoi hoan
canh bi boc 16t nén ho phai dwa vao cac
bién phap xac dinh nan nhan cht dong cta
cac co quan chinh phu, t6 chttc xa hoi dan
sw va to chirc phuc lgi xa hoi dia phuwong
thuc hien®.

4. Két luan

Nhiéu nan nhéan cta téi pham mua ban
nguoi khong thdy duwoc loi ich cu thé tw
viéc tham gia vao tién trinh t& tung hinh
sw. Ho so bi hinh su hoa, bi bit, bi giam git
hodc bi truc xudt vi ¢ lai bat hgp phap hodc
tham gia vao hoat dong bat hop phap. Ho
so bi d6i twgng mua ban nguwoi, nguoi sk
dung lao dong, moi gidi mua ban ngwoi,
ma c¢6 dan mdi va cac quan chiic thyec thi
phap luat tra thu. Ho so bi gia dinh hoac
cong dong ché nhao, tlr choi va trirng phat
néu ho bi xac dinh 1a nan nhan ctia mua
ban nguwoi. Nan nhan ctia mua ban nguoi
co thé bi sang chan va ton thwong thém
thong qua qud trinh tim kiém cac bién
phap bao vé va cong ly.

Nhuw da phan tich, ton hai d6i v6i nan
nhan, gia dinh ctia ho va nhitng nguoi hd
tro ho ton tai dudi nhiéu hinh thitc - thé
chat, tam ly, phap ly, xa hoi va kinh té.
Ton hai khong phai ltic nao cting nhin thay

% OHCHR. Nhéan quyén va mua ban nguoi: To thong
tin 50 36. (Niu-Ooc va Gio-ne-vo: 2014).

% UNICEF. Hudng dan vé'bdo vé tré em nan nhan ciia mua
bin nguoi. Huéng dan ki thuat caa UNICEF (Niu-
ooc 2006) https://ec.europa.eu/anti-trafficking/sites/
antitrafficking/files/unicef_guidlines_on_protection_
of_the_rights_of_teh_child_2006_en_2.pdf
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duoc. Banh gia ctia nan nhan vé nhing gi
gay ra va khong gay ra ton hai c6 thé khac
v6i nhitng nguoi hd tro ho; né ciing c6 thé
khac v6i nhan thic cua gia dinh ho vé thé
nao la ton hai. Ngoai ra, ton hai thuong gia
tang d6i véi cdc nhom xa hoi von da bi phan
biét d6i xtr do cac yéu td gidi, dan toc, tinh
duc, khuyét tat, stec khoe tam than, quyén
cong dan, tinh trang kinh t& xa héi hodc cac
dac diém khéc cua ho.

biéu quan trong la cac co quan tu phap
lam viéc véi nan nhan ctia mua ban ngwoi
phai ap dung cach tiép can 1ay nan nhan
lam trung tam va dua trén quyén dé danh
gia tac hai va rai ro. Diéu nay bao gom
cung nan nhan xac dinh yéu td cau thanh
ton hai trong mdi treong hop, thong bao
va tw van cho ho & moi budce ctia quy trinh.
Boi 16, mdi nan nhan déu ¢ mdt ban sic xa
hoi riéng va trai nghiém bi mua ban khac
nhau nén khong thé c6 “mot cach tiép can
phu hop véi tat ca” dé€ giam thiéu tac hai.
Thay vao do, cac co quan tu phép can sw
dung kha nang phan doan va chuyén mon
cua minh khi lam viéc vdi nan nhan dé
phan tich, danh gia va giam thiéu ton hai
tiém an.

Lam nhu vay sé hd tro viéc xay dung
mdi quan hé va long tin gitra can bd tw
phap va nan nhan ma ho lam viéc cung. Su
tin twong nay va cam gidc duogc bao vé va
hd tro ciia nan nhan thuong 1a yéu td quan
trong d€ truy t6 thanh cong va cudi cung la
mang lai két qua xét xtr tot hon khi xtr ly cac
vu an mua ban nguoi./.
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~ KINH NGHIEM CUA THAI LAN TRONG VIEC
TAP HOP DANH GIA VA SU DUNG CHUNG CU BIEN TU
TRONG VIEC XU LY CAC VU AN MUR BAN NGUDI

THAPANA BHASATHITI SANYABUTRA*

Theo thong ké ciia Trung tdm Tim kiém tré em mat tich va bi béc 16t NCMEC) ciia Hoa
K, Thdi Lan la nudc c6 ty 1¢ nguoi ding mang Internet truyén bd vin hod phdm khiéu dam
tré em 10n thir 3 trén thé gidi v6i 10% (Nanchanok, 2020). Con s6 ndy cing thong nhit vdi
két qua ciia khdo sdt do Co quan Xiic tién kinh té's6" (DEPA) thudc By Kinh té's6 va Xa hoi
Thdi Lan thuc hién, trong dé cho thay 60% tré em Thdi Lan tir 8 dén 12 tudi cé kha ndng bi
de doa trén mang Internet, dong thoi chi ra ring tré em Thdi Lan cé nhiéu khd ning tiép can
vin hod pham khiéu dam va bi d6i tugng xdm hai tinh duc du dé (DEPA, 2019). Tix thuc té
d6, Thai Lan da thyc hién cdc bién phdp ddc biét nham thu thdp chitng cit dién ti, ciing nhw
sit dung phwong tién dién tir dé diéu tra vu dn mua bdn nguoi khi t9i pham st dung cong
nghé thong tin hié¢n dai dé thuc hi¢n hanh vi pham tji.

Tir khéa: Toi pham, mua ban nguoi, chitng cir dién ti, phuong tién dién tir.

Ngay nhdn bai: 01/7/2021; Bién tdp xong: 01/7/2021; Duyét dang: 01/7/2021

According to the U.S. National Center for Missing and Exploited Children
(NCMEQ), Thailand has the third largest percentage of Internet users spreading child
pornography in the world (Nanchanok, 2020). This figure is also consistent with the
results of a survey conducted by the Digital Economy Promotion Agency (DEPA) under
the Ministry of Digital Economy and Society of Thailand, which showed that 60% of
Thai children aged 8 to 12 are likely to be exploited online. It also indicates that Thai
children are more likely to access pornography and be seduced by sexual abusers
(DEPA, 2019). From that situation, as more criminals are using technology to commit
human trafficking crimes, Thailand has taken special measures to collect electronic
evidence, as well as conduct electronic investigations.

Keywords: Crime, human trafficking, electronic evidence, electronic means.

ua ban nguoi la mot trong

nhitng loai hinh t0i pham

xuyén quoc gia cb6 anh
huong dén an ninh quéc gia, dong thoi la
mot van nan nghiém trong c6 ngudn goc
tte van dé kinh t€'- xa hoi. Mua ban nguoi
da tré thanh mét van dé mang tam quoc
t&; cong tac phong, chong mua ban nguoi
ngay cang duoc nhiéu quoc gia chu trong
hon. Thai Lan la mot trong nhiing qudc
gia bong Nam A chiu anh huwong nhiéu
nhat tr toi pham mua ban nguoi, dédc biét
la khi cac bang nhom i pham c6 t6 chtic
xuyén qudc gia loi dung nudc nay dé truc
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loi tir hoat dong mua ban nguwoi. Qudc
gia nay déng vai tro 1a ca nwdc ngudn,
nudc trung chuyén va nuwde dich dén doi
voi nan nhan bi mua ban, ddc biét 1a phu
ni va tré em bi mua ban nham muc dich
cudng btic lao dong va boc 16t tinh duc.

Khai niém “mua ban nguoi” dwoc ap
dung lan dau tién trong khung phap ly
cta Théi Lan khi Dgo [udt Phong, chong mua
bin nguoi B.E. 2551 (2008) (sau day goi tat

* Cdan by phu trich cdc vu dn ddc biét - Don vi phong
chéng t9i pham mua ban nguoi - Cuc Diéu tra Dic biét
(DSI) Thai Lan
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la “Pao lugt PCMBN”) dwgc ban hanh va
co hiéu lyc tir ngay 05/6/2008. Dinh nghia
“mua ban nguwoi” cua Théi Lan thong nhat
voi dinh nghia “budén ban nguoi” trong
Nghi dinh thw cua Lién Hop Qudc vé Ngin
ngiea, trieng tri va tran dp t6i pham budn bian
nguoi, dac bi¢t la phu nir va trée em (“Nghi
dinh thw Palermo”). Theo Diéu 6, khoan
1 Diéu 6 va Diéu 4 ctia Pgo lugt PCMBN
cua Thai Lan, “mua ban nguoi” dé cap
dén viéc truc lgi tir hoat dong mai dam, san
xudt hodc truyén bd vin hod phdm khiéu dim,
va cac hinh thirc béc 16t khic - bao gom boc
I6c tinh duc, béc 16t no 1é, cwong ép dn xin,
cwong birc lao dong, mua bian ngi tang, hodc
bit ky hanh vi twong tw nao khic dé’cudng ép
ngueoi khdc trdi v6i yj mudn ciia ho nham muc
dich truc lpi. Theo thong ké cua Vin phong
Téng Chuwong Iy Thai Lan (Cuc T6' tung Mua
bdn nguoi, 2020), trong nam tai chinh 2020
(thang 10/2019 - thang 9/2020), tong s6 bi
can bi truy t& theo Dao lugt PCMBN trén
toan quoc la 713 nguoi, trong d6 c6 617
bi can ngwoi Thai Lan va 96 bi can nguoi
nudc ngoai. Phan loai vu 4n theo hinh
thirc boc 10t nan nhan bi mua ban cho thay
62,15% la boc 10t mai dam; 16,14% la boc
16t no6 1¢; 10,01% la cudng birc lao dong;
5,57% la cac hinh thtc boc 16t tinh duc
khac va 2,60% la san xuat, truyén ba van
hod pham khiéu dam. Diéu nay cho thay
boc 16t tinh duc 1a hinh théc boc 10t cha
yéu cua loai tdi pham nay.

Tuy nhién, B§ Phdt trién xi hoi va An
ninh con nguwoi (Don vi Phong chong mua
bin ngueoi, 2021) cho biét, vé madt thong
ké, toi pham mua ban nguoi & Thai Lan
c6 xu hudng giam trong 04 nam gan day
nho téng cuong bat gitr ddi tuong mua
ban nguoi cling nhu tac dong cua dai dich
COVID-19 khién hoat dong cta tdi pham
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mua ban nguoi trd nén kho khan hon. Thé'
nhung theo Bdo cdo vé tinh hinh tgi pham
mua bin nguoi ciua By Ngoai giao Hoa Ky
(2020, trang 482-487), tién trién ctia Thai
Lan vé phong chong toi pham mua ban
nguoi chua duoc coi la thoa dang va Thai
Lan dugc phan loai la nuede thugc Nhom
2. B4o cdo nay cling cho biét cac ddi tuong
mua ban nguoi dang tang cuong tuyén mo
va du do cac bé trai va bé gdi Thai Lan thuc
hién cac hanh vi tinh duc dé€ san xuat van
hoa pham khiéu dam (phim, anh) dang
trén Internet. Trong mot sO treong hop,
ddi tuong mua ban nguoi st dung thu
doan doa phat tan cdc phim, anh khiéu
dam dé€ ép budc cac em thuee hién hanh vi
khiéu dam. Day 1a mot van dé thach thic
ddi voi cac co quan thuc thi phap luat caa
Thai Lan, doi héi cac co quan nay phai tang
ceong nang cao nang luc vé cong nghé dé
dau tranh phong, chong t6i pham mua ban
nguroi st dung cong nghé.

1. Toi pham mua ban ngwoi lién quan
dén viéc san xuét, truyén ba vin hoa
pham khiéu dim tré em 6 Thai Lan

Véan hod pham khiéu dam tré em 1a san
phdm phat sinh ctia tdi pham xam hai tinh
duc tré em. D6i tuong du dam st dung
chinh van hod khiéu dam tré em dé du do
tré em nham muc dich xAm hai tinh duc.
Loai hinh t6i pham nay c¢6 lién quan chat
ché voi toi pham mua ban tré em, mai dam
tré em... Thai Lan nam trong s it cac quoc
gia da nhan thtc duoc tam quan trong
cua viéc bao vé tré em dé€ cac em khong
tro thanh nan nhan cta toi pham xam hai
tinh duc tré em. Bong thoi, Thai Lan da
ban hanh luat vé phong chong van hoa
pham khiéu dam tré em lam co s& phap
ly cho cong tac phong, chong loai hinh t6i
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pham nay. Luat ctia Thai Lan nghiém cam
cac hanh vi truyén ba, mua ban van hoa
pham khiéu dam tré em, béc 16t lién quan
dén khiéu dam tré em, dong thoi nghiém
cam hanh vi tang trir van hoa pham khiéu
dam tré em, coi day la toi pham hinh su.
Quy dinh nay tuan tha Céng woc cia Lién
Hop Quac vé Quyén tré em (hanh vi tang trie
van hoa pham khiéu dam thong thuong
khong bi coi la vi pham phap luat hinh sy
hoac vi pham phap luat néi chung). Trong
sO cac thach thitc ma Thai Lan phai d6i
mdt trong hoat dong phong, chéng mua
ban nguoi, ngoai viéc t0i pham mang loi
dung tién bo cong nghé dé thyc hién hanh
vi pham t¢i, chinh sach xtc tién du lich
cua quoc gia nay khién sd luwgng khach
du lich ngay cang tang, dong thoi khién
t0i pham lién quan dén xam hai tinh duc
tré em cling tdng tuong tng. Ngheo doi
va si phat trién xa hoi dan trai khong co6
uu tién theo cac nhom xa hoi khac nhau
da dan dén viéc thiéu quan tam dén sy
phat trién ctia nguoi chwa thanh nién. Tt
do, gia tang vé sO lugng tré em bi du dd
tham gia san xuat van hoa pham khiéu
dam va tro thanh nan nhan cta tdi pham
mua ban nguoi.

Ngoai viéc tham gia san xuat van hoa
pham khiéu dam, s6 lugng tré em st dung
van hod pham khiéu dam cling ngay cang
tang, lam trdm trong hon tinh hinh t6i
pham vé san xuét, truyén ba van hod pham
khiéu dam tré em. Nam 2015, Thai Lan ban
hanh Ludt sira d61 Bo ludt Hinh sw (S6. 24)
B.E. 2558 (2015) lam co s& phap ly cho hoat
dong phong ngtra va tran ap toi pham lién
quan dén truyén ba van hoa phdm khiéu
dam tré em trén mang Internet. Ludt siza doi
B¢ ludt Hinh sy quy dinh viéc tang trit van
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hoa pham khiéu dam tré em la toi pham
hinh sy, thong nhat v6i Cong wéc ciia Lién
Hop Quoc vé Quyén tré em va Nghi dinh thi
khong bt budc vé Mua bén tré em, mai dam tré
em va vin hod phdm khiéu diam tré em, b6 sung
cho Cong woc vé Quyén tré em. Ngoai ra, cac
hanh vi tap hop, mua, ban, ban tu dong,
giao, nhan, giam gitt, nhot, chira chap hoac
nhan bat ky nguoi nao dudi 18 tudi nham
muc dich san xuét hodc truyén ba van hoa
pham khiéu dam sé bi coi la hanh vi mua
ban nguoi theo khoan 2 Biéu 6 va Diéu 4
cua Dgo ludt PCMBN vabi phat tu tir 04 dén
15 ndm. Tuy nhién, dwong nhw loai hinh toi
pham nay cang trd nén nghiém trong hon
trong thoi gian gan day do tién bo cong
nghé va viéc truy cap Internet ngay cang
thudn tién. Diéu nay khién viéc san xuat,
truyén ba van hoa pham khiéu dam tré em
trén mang Internet ngay cang tré nén dé
dang, trong khi viéc xod cdc ndi dung nay
khoi mang Internet thi khé khan hon. Hé
qua la cac nan nhan tré em ngay cang bi
anh hudng nang né ca vé thé chat va tinh
than, tac dong xa hoi cling ngay cang 16n.

2. Cac bién phap dic biét nham thu
thap chitng ctt dién t trong cac vu an
mua ban ngwoi ¢ Thai Lan

Bao c4o vé tinh hinh ti pham mua ban
nguoi cho thdy do6i twong pham tdi trong
mot s6 vu an mua ban nguoi da st dung
cong nghé thong tin lién lac hién dai nhw
dién thoai, tin nhin, phong tro chuyén truc
tuyén dé trao d6i thong tin vé cac dia diém
va hoat dong tinh duc. Do d6, néu thu thap
duoc thong tin vé d6i twong pham toi st
dung cong nghé nay thi sé rat hitu ich cho
viéc lap k& hoach tran ap toi pham (bao
gom xac dinh d6i twong mua ban nguoi,
doi tuong sit dung van hoa pham khiéu
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dam, thu thap chiing ct dé bat giit va truy
t0 do6i twong mua ban nguoi). Tuy nhién,
hau hét ching ct dién tt la thong tin ca
nhan hodc thudc quyén sé htru cta cac don
vi cung cap dich vu nhu cdc cong ty vién
thong, ngan hang... Quyeén riéng tw cta
cong dan dwoc Hién phap Thai Lan bao vé
nén viéc diéu tra cac thong tin nay bi coi la
vi pham phap luat vé quyeén riéng tw (bao
gom ca viéc kiém tra thong tin ca nhan
trong may tinh, thiét bi thong tin lién lac,
hodc thong tin do con nguwoi tao ra thong
qua cac phuong tién dién tir). Néu chi dwa
trén quy dinh ctia Bo luat t6 tung hinh sy
thi khong c6 du co sd phap ly cho viéc thu
thap cdc chiing cit dién tit cd vai tro quan
trong trong viéc phong ngtra va tran ap toi
pham mua ban nguoi.

Thong nhat véi cam két cua Thai Lan
vé viéc tap trung giai quyét van nan mua
ban nguoi khi tham gia ky két Cong woc
cua Lién Hop Qudc vé Phong chong tgi pham
o t6 chirc xuyén quoc gia nam 2000, Thai
Lan da trién khai ap dung phuwong phap
diéu tra dac biét, bao gom giam sat dién
thoai va thu thap thong tin trao doi qua
thiét bi dién t theo quy dinh ctia Dao ludt
PCMBN. Dao luat nay mo rong pham vi
thong tin cac co quan thuyc thi phap luat
duoc phép thu thap. Cu thé, Dgo ludt
PCMBN quy dinh cac bién phap déac biét
ma cac co quan thuc thi phap luat duoc
phép ap dung d€ thu thap tai liéu va thong
tin trao d6i qua thu, dién tin, dién thoai, va
thong tin trao d6i qua thiét bi lién lac dién
t trong pham vi khong gidi han d€ dung
lam ching ct truy t6 vu an hinh sw. Diéu
30 cua Dao ludt nay quy dinh trong truong
hop c6 co s6 hop ly dé’tin rang cé bat ky tai
liéu hodc thong tin nao khic dwoc givi qua
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dwong buwu dién, dién tin, dién thoai, fax, mdy
tinh, thiét bi thong tin lién lac, phwong tién
dién tir hodc phwong tign cong nghé thong tin,
di diwegc sir dung hodc c6 thé’da dwoc siv dung
dé'thwc hién hanh vi pham tgi mua ban nguoi,
thi cdn bg co tham quyén, v6i sw chip thudn
bang vin bdan ciia Tw Iénh Cdnh sdt Hoang gia
Thai Lan, Cuc trwong Cuc Diéu tra ddc biét
(thugc Bo Tw phdp), hodc Tinh truwong (tuy
tieng truweong hop cu thé) co thé giri don yéu
cau Toa an Hinh sw hodc Toa dn cdp tinh cé
tham quyén ra 1énh cho phép cin by co thim
quyeén doé dwoc tiép can tai li¢u hodc thong tin
do; qua trinh tiép can tai liu hodc thong tin
phai dam bdo phii hop véi cdc tiéu chi va thu
tuc dwoc quy dinh trong Quy ché’do Chanh
dn Toa an Toi cao ban hanh. Khi xem xét viéc
ra lénh cho phép thu thdp thong tin hodc tai
ligu, Toa dn phdi cdn nhdc dén dnh hiéng ciia
viéc ra lénh cho phép tiép can thong tin hodc
tai ligu dén cic quyén cd nhan hodc bat ky
quyén nao khdc dwa trén cdc cin cir sau ddy:
(1) C6 co s6 hop ly dé'tin rang hanh vi pham
toi mua ban ngwoi da dwoc thwc hién hodc
sip duwoc thiec hién; (2) C6 co sé hop ly dé'tin
ring viéc tiép cdn thong tin sé dan dén viéc
thu thdp dwoc thong tin vé hanh vi pham tji
mua ban nguoi; (3) Khong cé phwong phap
nao khdc phu hop hodc hiéu qua hon. Lénh
cho phép tiép can thong tin do Toa dn ban
hanh ¢6 thoi han khéng qud 90 ngay, c6 thé’
dwoc ban hanh trén co sé c6 diéu kién hodc
khong co diéu kién. Nguoi c6 lién quan dén tai
liéu hodc thong tin néu trong lénh cho phép
tiép can tai lieu hodc thong tin cé nghia vu
hop tdc vi co quan thwc thi phdp ludt nham
dam bdo tudn thii voi cdc quy dinh trong Diéu
nay. Sau khi I¢nh cho phép tiép can tai liéu
hodc thong tin da dwoc ban hanh, néu xét thiy
can cir vé sw cin thiét phai tiép can tai liéu
hodc thong tin khong dung nhw da néu trong
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don yéu cdu hodc tinh hinh da thay 461, Toa dn
co quyén diéu chinh I¢nh cho phép tiép cin tai
lieu hodc thong tin. Trong qua trinh thi hanh

Iénh ciia Toa dn, cin b c6 tham quyén cé thé’

yéu cdu sw ho tro tiv bat cik ngueoi nao dé thuc
hién nhiém vu. Cdn bg cd thdm quyén phdi ldp
bién ban chi tiét trinh Toa dn ra Iénh cho phép
thu thap tai lieu hodc thong tin ngay sau khi
hoan thanh nhiém vy theo lénh cho phép thu
thap tai lieu hodc thong tin.

biéu khoan trén day cé vai tro quan
trong doi véi cong tac phong, chong toi
pham mua ban nguwoi bdi toi pham nay
thuong dwoc thiec hién boi cac nhém t6i
pham c6 td chirc, bat ké pham vi hoat
dong la trong lanh thd qudc gia hay
xuyén quoc gia. Bén canh do, tién bo vé
cong nghé va cac van dé vé hau can/dich
vu phu tro khién viéc thong tin lién lac
ctia cac nhom tdi pham nay ngay cang
thuan tién da khién viéc bat gitt va truy
to doi twong mua ban nguoi va cac doi
tuong co lién quan trong dwong day mua
ban nguoi tré nén kho khan hon. Toi
pham trén khap thé gidi, bao gdm ca toi
pham mua ban nguoi déu lién lac thong
qua thiét bi dién t&, c6 thé la may tinh,
mdy nhan tin hay dién thoai di dong.
Nho cong nghé thong tin lién lac hién
dai, d6i twong mua ban nguoi va cac doi
tuwong khac trong duong day mua béan
nguoi khong con phai ti€p xuc truc tiép
dé trao doi thong tin. Mat khac, nho cong
nghé hién dai, doi twong mua ban nguoi
c6 thé dé dang tdu thoat va xod thong tin
sau khi da hoan thanh hanh vi pham t6i.
Hon nita, mot s thong tin c6 thé dé dang
bi méat di sau khi da lién lac xong béi di
liéu dién t hau nhu khong dé lai dau vét
v€ hanh vi pham t0i.
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Viéc thong tin lién lac qua thiét bi
dién t& rat pho bién doi voi cac loai hinh
t0i pham nhw boc 16t mai dam, san xuat
va truyén ba van hoa phdm khiéu dam
nham muc dich quang cédo hodc thong
tin vé hoat dong mai dam, khiéu dam tra
hinh. Hién nay, Thai Lan van chua kiém
soat duoc toan by cac ndi dung truyén
thong hay quang cdo trén phuong tién
dién tit, do d6 cac hoat dong tinh duc
lién quan dén t6i pham mua ban nguoi
van dwoc quang céo cong khai. Trudc
tinh hinh nay, viéc theo doi, gidm sat
cac phuong tién dién tr c6 vai tro quan
trong thiét yéu doi véi cong tac phong,
chong mua ban nguoi. Ngoai ra, cac can
bd thuee thi phap luat co thé ap dung cac
bién phap ddc biét dé€ theo doi, giam sat
thiét bi dién t&r dé xac dinh truedce cac ké
hoach thyc hién hanh vi pham t6i ctia d6i
trong mua ban nguoi. Cac bién phap dac
biét nay la cong cu quan trong d€ cac can
bo thuc thi phap luat thu thap ching c&
lam co so bat gitt va truy t6 d6i tuong
mua ban nguoi mot cach hiéu qua.

Nhu da trinh bay, thiét bi dién t la
phuong tién thong tin lién lac pho bién
dung dé thyc hién hanh vi pham t6i mua
ban nguoi. Noi cach khac, thiét bi dién
tee 1a nguon thong tin quan trong, qua
do thong tin dwoc luu triv va trao doi
dwdi nhiéu hinh thttc khac nhau. Néu co
quan thuc thi phap ludt c6 thé tiép can
cac thong tin nay thi c6 thé st dung lam
chttng ct chitng minh hanh vi pham toi
cua do6i twgng mua ban nguoi. D€ tién
hanh diéu tra t¢i pham mua ban nguoi,
can b thuec thi phap luat phai c6 quyén
truy cap va theo déi thong tin bang
phuong phap hién dai. Do d6, Dao ludt
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PCMBN trao quyén nay cho cac can bd
thye thi phap luat dé€ ho duoc tiép can
cac thong tin da dwoc sit dung hodc cé
thé sé duoc stt dung dé thuc hién hanh
vi pham t0i. Quy dinh nay tao diéu kién
cho cac can bo thuc thi phap luat duoc
st dung cong nghé hién dai d€ phong,
chong toi pham trong boi canh d6i twong
pham t0i st dung cong nghé hién dai dé
thuc hién hanh vi pham t0i.

3. Diéu tra toi pham mua ban nguoi
bang phuong tién dién t& 6 Thai Lan

Thuec t€ cho thay, d€ c6 chuyén mon
gioi vé diéu tra, truy t6 toi pham mua
ban nguoi thi can ¢é nhiéu kinh nghiém
trong linh viec nay. Do do, cong tac dao
tao c6 vai tro quan trong thiét yéu dé
nang cao nhan thttc va nang lwc ctaa cac
can by thuc thi phap luat vé diéu tra,
truy t& t6i pham mua ban nguoi. Mdi co
quan thuc thi phap luat trong linh vuc
phong, chéng mua ban nguoi tai Thai
Lan can c¢6 huéng dan cu thé, rd rang vé
viéc dao tao thuwong xuyén va lién tuc
cho céc can b thiee thi phap luat (Chinh
pha Thai Lan, 2020, trang 6). V&i sy vao
cudc manh mé cta Toa an Tu phép, Van
phong Tong Chudng ly (AGO), Canh sat
Hoang gia Thai Lan (RTP), Cuc Diéu tra
dac biét (DSI), Cuc Quan ly chinh quyén
dia phuwong (DOPA) va cac co quan lién
quan khéc trong linh vuc phong, chéng
mua ban nguwoi, nhiéu khoa tap huan da
duoc trién khai nham nang cao nang luc
cho cac can bd thuc thi phap luat dé bit
kip véi tién bd cong nghé, von la mot
thach thic 16n trong hoat dong phong
ngtra va trap ap toi pham mua ban nguoi.
No6i dung tap hudn bao gom cac quy dinh
phép luat lién quan, cac van dé vé ky
thudt va cong nghé trong cong tac diéu
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tra t0i pham mua ban nguwoi, ddc biét la
diéu tra trén mang Internet va st dung
phuong tién ky thuat so.

Nho tién bd cong nghé trong doi
song hién dai, nguoi chua thanh nién tai
Thai Lan ngay nay sit dung mang xa hoi
(Facebook, Twitter, LINE...) hang ngay
dé lién lac. Mang xa hoi ngay cang dwoc
nhiéu doi tuwong str dung lam phuong tién
thuec hién hanh vi pham t6i béi day la hinh
thirc lién lac tiec thoi, trong d6 nguwoi dung
c6 thé dé dang che giau danh tinh. Tai Thai
Lan, thu doan phd bién dwgc nhiéu doi
tuong pham t0i sit dung la tao tai khoan
gia trén mang xa hoi, tiép can nguoi chua
thanh nién d& du db cdc em gui anh khoa
than hodc video khoa than ctia cac em cho
chiing, sau d6é ban cdc anh va video nay
trén mang Internet dé truc lgi. Theo cac can
bd thuc thi phap luat, diéu dang lo ngai
nhat cua loai hinh t6i pham nay la mot doi
twong c6 thé du dé va ban phim, anh khiéu
dam cta hang trdm nan nhan.

Céac co quan thuc thi phap luat trong
linh viec phong ngtra va tran ap toi pham
mua an nguwoi tai Thai Lan bao gom: Pon
vi phong, chong mua bin nguoi thugc lwc
lwong Canh sat Hoang gia Thdi Lan (RTP),
Cuc Diéu tra ddc biét (DSI) thudc Bo Tw
phdap, Cuc Quan ly chinh quyén dia phwong
(DOPA) thudc B6 Noi vu... Sau khi Bg ludt
Hinh sy dwoc stta d6i, bd sung thém toi
danh vé tang trt, san xuat, truyén ba
van hod pham khiéu dam tré em, Luc
lwong dic nhi¢m vé phong chong tgi pham
xdm hai tré em qua mang Internet (TICAC)
da duoc thanh lap véi su ho tro tir Cuc
Diéu tra Lién bang (FBI) va Co quan Diéu
tra tgi pham xuyén quoc gia (HSI) thudc By
An ninh Néi dia Hoa Kij, nham muc dich
phong chdng téi pham boc 16t tré em
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qua mang Internet. Quy trinh nghiép vu
chuan cua TICAC dwoc dam bao thong
nhat véi tiéu chudn qudc t& Cac can
bo cua luc lwgng dac nhiém TICAC sé
nhan duoc thong tin theo thoi gian thuc
tee Trung tam Tim kiém tré em madt tich va
bi boc 16t (NCMEC) ctia Hoa Ky vé nan
nhan va tht pham trong cac vu an lién
quan dén Thai Lan, dong thoi phoi hop
chat ché vdi cac co quan thyc thi phap
luat tai Hoa Ky thong qua don vi dau
moi la Co quan Diéu tra toi pham xuyén
quoc gia (HSI) thugc B§ An ninh N¢i dia
Hoa Ky, nhdm muc dich hd tro kip thoi
va phu hop cho nan nhan bi mua ban va
phoi hop hiéu qua véi cac co quan thuc
thi phap luat c6 lién quan. Lyc luong
ddc nhiém TICAC ciing tich cec tham
gia hoat dong trao doi thong tin va dao
tao, tap huan véi nhiéu don vi chu chot
trong linh viec phong chong tdi pham
xam hai tré em qua mang Internet.

Bén canh d6, Trung tdm khim nghiém
chieng cir dign tir da duoc thanh lap tai Hoc
vién Cdanh sit Hoang gia Thdi Lan (RPCA)
v6i nhiém vu dao tao, tap hudn cho cac can
bo thuc thi phép luat, xay dung hé thong
kham nghiém ching ct dién ti theo tiéu
chudn qudc t& trong khudn kho hoat dong
hop tac gitta Hoc vién Cinh sit hoang gia Thdi

Lan va Trung tam Khiam nghiém chirng cir s6

7 thudc tinh Nakhon Pathom, dong thoi hd
trg hoat dong khdm nghiém chitng ct dién
twr ctia lye lwong dac nhiém TICAC. Co ché’
quan ly cua TICAC tao diéu kién thuc hién
cac quy trinh, tha tuc lién quan mot cach
nhanh chdéng va thuan tién hon trong viéc
ap dung két qua kham nghiém ching cr
dién t&r trong hoat dong phong ngtra va
tran 4p t0i pham mua ban ngwoi vi muc
dich béc 16t tinh duc, dac biét la mua ban
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tré em, bao gom cac giai doan tu thu thap
thong tin nghiép vy, diéu tra, kham xét, bét
gitt dén trinh chiing c trudc Toa. Nho d6,
lwec lwgng ddc nhiém TICAC da vao cudc
manh mé, gép phan dang ké vao viéc tang
cuong bat gift va truy t6 cac doi twong béc
16t tré em qua mang Internet, dong thoi
nang cao nhan thirc cia cong ching veé toi
pham bdc 16t tré em qua mang Internet.
Mang luwdi cua lyc lwgng dac nhiém TICAC
bao phti ca khu viec nong thon va thanh thi
tai Thai Lan (PMDU, 2020a).

Theo bao cdo cua luc lwong dac nhiém
TICAC, s6 truong hop xam hai tré em
qua mang Internet bi bat gitr ngay cang
tang, cu thé la 68 trwong hop nam 2018,
72 treong hop nam 2019 va 90 truong
hop nam 2020. Dac biét, trong dot bung
phat COVID-19 lan th& nhat, chi trong
gan 02 thang tir 15/4/2020 dén 09/6/2020,
lwec lwong dac nhiéem TICAC da bét gitt
53 treong hop xam hai tré em trén mang
Internet trong tdng s6 90 treong hop cua
ca nam 2020. Trong cac vu viéc nay, 40
nan nhan la tré em, 31 nan nhan la nam
gidi va 09 nan nhan la phu nit. Biéu nay
khién chung ta phai chat van quan diém
thong thuong cho rang, nan nhan cta
xam hai tinh duc thuong la phu nt hon
la nam gidi. Ngoai ra, hon 100 nguoi da
bi bat gitt vi hanh vi tang tri& tong cong
hon 150,000 van hod phdm khiéu dam.
Nam 2019, luc lwong dac nhiém TICAC
nhan duwoc bdo cdo ctia mot co quan Hoa
Ky vé viéc c6 hon 120.000 d6i tuong
tiéu thu van hoa pham khiéu dam cé
lién quan dén Thai Lan. Nhitng van hoa
pham khiéu dam nay dang dwoc phat tan
trén thi treong chg den va khong c6 bat
ky bién phap nao d€ loai bo chung ngay
ca sau khi tha pham da bi bat (PMDU
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2020b; Trung tdm Bdo vé phu nit va tré em
va Phong chong mua ban nguoi 2020). Day
1a mot s6 vi du tiéu biéu vé tinh hinh toi
pham xam hai tinh duc qua mang tai
Thai Lan, tit d6 ddt ra yéu cau phai thu
thap chiing c dién t trong boi canh d6i
twong pham t6i lgi dung tién bd cong
nghé thong tin va truyén théng dé tiép
can va xam hai tré em qua mang, tham
chi ngay tai phong ngu ctia cdc em trong
khi céc bac cha me khéng ¢ cach nao dé
ngdan chdn. Mot s6 vu viéc chi don thuan
la san xuat hodc tang trir van hoa phdm
khiéu dam, trong khi mot s6 vu viéc khac
dién bién nghiém trong hon, mang tinh
chat cua toi pham mua ban nguoi.

4. Théach thc d6i v6i viéc thu thap
chiing ct dién tir trong cac vu an mua
ban nguoi 6 Thai Lan

Ngoai tién bd vé cong nghé thong tin
va cac tinh nang ngay cang duoc tang
cuong cua cac thiét bi dién t&r (bao gdm
ca cac thiét bi thong thuong dwoc st
dung trong doi song hang ngay va céac
thiét bi dwoc thiét ké diac biét cho muc
dich pham t0i) khién thu doan cua do6i
tuong pham tdi ngay cang trd nén tinh
vi, mot trong nhiing trdé ngai chinh doéi
voi viéc thu thap ching ctt dién ti trong
cac vy an mua ban ngwoi 6 Thai Lan la
han ché vé nang luc ky thuéat s6 cta cac
can bo tw phap hinh sy. Can b tu phap
hinh sy tai Thai Lan duoc tuyén dung
dua trén yéu cau vé trinh d9, nang luc
cu thé cho tung vi tri, vi du nhu Can bd
diéu tra, Cong td vién, Tham phan; ho
am hiéu vé kién thirc phap luat nhung
khong c6 ki nang so. Do d6, cac can bd
tw phép hinh sy thiéu cac kinh nghiém va
ky nang thiét yéu do6i voi viéc thu thap,
danh gia chitng ct dién ttr.
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Ngoai ra, co cau va cach thtec t6 chirc
ctia cac co quan quan ly nha nudc cling
dan t6i mot s6 thach thire. Vi du, méot sd co
quan khong c6 ké'hoach phat trién ngudn
nhan leec ky thudt s6. Cac co quan nay nhin
chung c6 t6 chitc hodc tham gia mot s6 hoi
thao, toa dam nhung khong c6 hoat dong
nang cao nhan thitc thuong xuyén va lién
tuc vé ky nang s6. Nang luc ky thuat sd
khong chi 1a kién thic trén ly thuyét, ma
con la sy hiéu biét vé ky nang thuec hanh
(cAn thoi gian d& boi dap) va thai do coi
mo, tiép thu doi véi viéc st dung thiét bi
dién t&. Bén canh d6, mot s6 co quan chua
san sang cho viéc nang cap co s& vat chat
ky thuat so, chuyén doi sang st dung thiét
bi dién ttr hodc chwa quen véi thay déi vé
quy trinh nghiép vu. Mot s6 can bd con
thiéu nhiét huyét, chua thuc sy chu trong
dén viéc phat trién nang luc ky thuat sd
cta ban than. Ngoai ra, viéc luan chuyén
can bo von khd pho bién tit trede dén nay
trong bo may chinh quyén cling lam han
ché hiéu qua cua cong tac phong, chong
mua ban nguoi do mét sd can bo da hoc
duwoc hodc quen thudc vdi viéc st dung
cong nghé trong phong, chdong mua ban
nguroi da bi ludn chuyén sang bd phan
khac hodc co quan khac, trong khi can bd
moi duoc luan chuyén dén sé phai danh
thoi gian hoc lai quy trinh nghiép vu tt
dau (Suppachok, 2018; Nopadol, 2020).

Nhiing van dé va tro ngai nay cé thé
dugc gidi quyét bang cach ting cuong st
dung chiing ctt dién ti d€ nang cao hiéu
qua diéu tra tdi pham mua ban nguoi. Can
bd tu phap hinh su nén duoc ct tham dw
cac khoa dao tao, tap huan vé cong nghé
thong tin, st dung thiét bi dién t, cac
kién thiec va ky nang s6 ¢ thé st dung
lién nganh (tham chi khong lién quan dén
hoat dong phong chong toi pham). Theo
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cach nay, tee duy va thai do ctia cac can bo
tw phap hinh sw c6 thé dan thay do6i dé
ho tré nén quen thudc va dé chap nhan
viéc st dung ching ctt dién ti hon. Biém
mau chdt ¢ day la can b6 nhiém cac can
bd thudc thé' hé mdi, cd nang luc tot vé ky
thuat sd, san sang st dung cong nghé dé
cai thién quy trinh nghiép vu. b€ lam duoc
diéu nay, can day manh tw duy sang tao,
tang ceong nghién cttu, dong thoi can xay
dung ky nang phan tich t6t. Bén canh do,
can chu trong nang cao trinh do kj nang
nghiép vu cua can bd trong qua trinh cong
tac d€ mdi can bo déu xac dinh dwoc cac
diém han ché ctia ban than va tich cuc hoc
hoi dé cai thién cac diém han ché d6. Cac
can bo c6 thé hoc tap nang cao trinh do
trong thoi gian lam viéc hodc ngoai gio lam
viéc. Bong thoi, can cha trong viéc hudng
dan va chia sé kinh nghiém gitta cac cdn
b, sao cho can bd c6 nang luc tot vé ky
thuat s6 co thé giap can bo thiéu nang luc
ky thuat s6 tién bo hon trong linh vyce nay
(cht khong chi 1a diéu chuyén, phan cong
cong viéc cho ngroi c6 nang luc ky thuat
s0) dé€ tat ca cac can bo 1am cong tac phong,
chdng mua ban nguoi déu duoc nang cao
nang luc mot cach thuece chat.

Nhu vay, c¢6 thé thay tuy Thai Lan
da trién khai nhiéu hoat dong trén co so
thuong xuyén va lién tuc ca vé cai thién
khung phép ly va to chitc bd may thuc
thi phap luat nham phong ngtra va tran
ap toi pham mua ban ngwoi, nhung tinh
hinh tdi pham nay van tiép tuc dién bién
phttc tap, ddc biét Ia dwdi hinh thitc toi
pham ¢ td chirc xuyén qudc gia do ddi
twong pham t0i lgi dung tién bd cong
nghé cting nhu hoan canh kinh t€'- xa hoi,
van hoa va dia ly cua nan nhan dé€ xay
dung thu doan ngay cang tinh vi. Theo
thong ké, toi pham xam hai tinh duc tiép
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tuc 1a loai hinh t6i pham phd bién nhat
tai Thai Lan, twong duong voi toi pham
vé cudng buc lao dong. Nan nhan cua
t0i pham nay bao gdm ca tré em va thu
pham thuong stt dung cong nghé nhu loi
dung mang xa hoi dé tiép can va du dd
tré. Nhitng tién by cong nghé, mot mat
bi d6i twong pham t6i loi dung dé thuc
hién hanh vi pham t6i, nhung mat khac
cling tao diéu kién cho cac can bd thuc
thi phap luat phong ngtra va tran ap toi
pham, truy vét d6i twong pham toi, dieu
tra va thu thap ching ct dién tk, titng
budc tro thanh mot cong cu hitu ich hd
tro cac can bo thuyec thi phap luat truy bét
doi twong pham tdi. Tat ca cac co quan
lién quan trong cong tac phong, chdng
mua ban ngwoi (Toa dn Tw phdp, Vin phong
Téng Chuwong ly (AGO), luc lwgng Canh st
Hoang gia Thdi Lan (RTP), Cuc Diéu tra dic
biét (DSI) thugc B Tw phip, Cuc Quan ly
chinh quyén dia phwong (DOPA) thudc B
Ngi vu...) cung cac doi tac qudc té€ trong
linh vuc nay da va dang kéu goi diéu tra,
thu thap, stt dung chirng ctt dién tir. Tuy
nhién, qué trinh nay con gap phai nhiéu
khé khan nhu sy han ché vé nang luc
ky thuat s6 cta cac can bd tu phap hinh
su (can chu trong nang cao trinh do, ky
nang va hiéu biét vé ky thuat sd dé€ thich
tng véi moi trueong thay doi ngay cang
nhanh ctia cong nghé thong tin va thiét
bi dién tk), thiéu phuong tién va co sd
vat chat d€ lam nhiém vu. Day la thach
thirc 16n do6i véi cac can b phong, chong
tdi pham mua ban nguoi st dung cong
nghé hién dai, trong d6 doi twong pham
t6i khong chi mua ban nguredi bang xwong
bang thit nhur trede ddy ma con chuyén
sang ban pham gia con nguoi, ddc biét
khi nan nhan la tré em bi boc 16t tinh duc
thong qua cong nghé hién dai & pham vi
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xuyén quoc gia. Do d6, Thai Lan can chu
trong hon dén cong tac thu thap va sw
dung chiing ctt dién t& nham nang cao
hiéu qua phong ngtra va tran ap toi pham
mua ban nguoi, tt d6 nang cao vai tro
ctua hé thong tu phap hinh sy va bao vé
tot hon cho cac thanh vién ctia xa hoi./.
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Ndm 2016, thong ké ciia Van phong Lién Hop Qudc vé Ma tiy va Toi pham (the United
Nations Office on Drugs and Crime) cho thdy c6 hon 24.000 nan nhdn bi mua bin dugc phdt
hién, trong do 30% la tré em (23% la tré em gdi, 7% ld tré em trai). Trong khi phdn 16n tré
em trai bi cudng biic lao dong (50%), thi phin 16n tré em gdi bi buén ban dé'béc 19t tinh duc
(72%). Tai Viéet Nam, giai doan 2012-2018 da c6 6.808 nan nhdn cua cic vu mua ban nguoi,
trong do chi riéng BY Lao dong - Thuong Binh va Xd hoi da tiép nhin, hé tro hon 3.500 nan
nhan, trong d6 cé gin 3.400 nii, hon 600 nguoi dudi 18 tudi. Thuc trang ndy cho thdy viéc
bdo dam quyén ciia nan nhin néi chung, nan nhan la tré em trong cdc vu mua bdan nguoi néi
riéng dang ddt ra rdt cdp bdch trong giai doan hién nay. Bdi viét ndy phdn tich vé cdc quyén
vd bao ddm quyén ciia nan nhan la tré em trong cdc vu mua ban nguoi.

Tir khéa: Quyén, bao dam quyén, nan nhin, tré em, mua bdn nguoi.

Ngay nhdn bai: 08/6/2021; Bién tdp xong: 15/6/2021; Duyét ding: 30/6/2021

In 2016, statistics collected by the United Nations Office on Drugs and Crime revealed more
than 24,000 victims of human trafficking were detected, of which 30% were children (23%
girls, 7% boys). While the majority of boys were subjected to forced labor (50%), the majority
of girls were trafficked for sexual exploitation (72%). In Viet Nam, between 2012-2018, of the
6,808 victims of human trafficking, the Ministry of Labor, War Invalids and Social Affairs
received and supported more than 3,500 victims, including nearly 3,400 female, and more
than 600 people under 18 years old. This situation highlights the rights of trafficked victims
and child victims in particular as an urgent matter to be addressed. This article analyzes the
rights of child victims and how to guarantee their rights in human trafficking cases.

Keywords: Rights, ensuring the rights, victims, children, human trafficking.

1. Quyén ctia nan nhén 1a tré em trong
cac vu mua ban nguwoi

1.1. Quyén cia nan nhin la tré em
trong cdc vu mua ban nguwoi theo phdp
ludt quoc té

biéu 1 Cong udc vé quyén tré em cta
Lién Hop Qudc nam 1989 (Convention
on the Rights of the Child - CRC) quy
dinh: “... tré em la nguoi diwedi 18 tudi, triv
khi ludt dp dung cho tré em quy dinh dg tudi
sém hon”'. Cac van ban phap ludt quoc
t& hién hanh khong c6 quy dinh riéng vé
nan nhan la tré em trong cac vu mua ban

! Convention on the Rights of the Child. Nguon:
https://www.ohchr.org/en/professionalinterest/
pages/crc.aspx
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ngwoi ma chi xac dinh nan nhan la phu
nt, tré em la nhitng ddi twong dwgc bao
vé dac biét. Nghi dinh thu vé ngan ngtra,
phong chdng va tring tri buén ban ngwoi,
dacbiétla phuntt va tré em, bo sung Cong
wéc vé chong toi pham co t6 chirc xuyén
quoc gia cua Lién Hop Quoc (duoc thong
qua va mo cho cac quoc gia ky, phé chuan
va gia nhap theo Nghi quyét sd 55/25 ngay
15/11/2000 ctia Pai hoi dong Lién Hop
Qudc)? (sau day goi tat 1a Nghi dinh thu)

* Phé Gido su, Tién si, Truong khoa Ludt, Truong Dai
hoc Mé Ha Néi

2 United Nations Protocol to Prevent, Suppress and Punish
Trafficking in Persons, especially Women and Children.
Nguon:  https://www.ohchr.org/en/professionalinterest/
pages/protocoltraffickinginpersons.aspx.
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da quy dinh bon nhém quyén co ban cta
nan nhan, gom:

- Quyén dwgc bio vé, bao gdm quyén
dwoc bao vé su riéng tu va nhan than, ké
ca viéc tién hanh & tung déi véi hanh vi
buon ban ngwoi mot cach bi mat’;, dwoc
bao dam an toan vé than thé khi nan nhan
dang o trong lanh tho caa quoc gia do*;

- Quyén dwoc hd trg, bao gdm ho tro
vé thu tuc hanh chinh va t6 tung, ké ca
quyén duoc trinh bay cac quan diém va
moi quan ngai ctia ho’; hd tro tai hoa nhap
nham gitip cdc nan nhan budn ban nguoi
6 thé phuc hoi vé thé chat, tinh than va xa
hoi, dac biét la cung cap noi o thich hop;
hd tro nhitng huéng dan va thong tin can
thiét; ho tro y té&, tinh than, vat chat; cac co
hoi viéc lam, gido duc va dao tao®;

- Quyén duwoc ¢ lgi 1anh thd ctia quoc gia
thanh vién, tam thoi hay vinh vien’; quyeén
hoi hwong tro vé 1anh thé nwde minh?;

- Quyén dwoc dén bu thiét hai ma cac nan
nhan phai chiu’.

Cong wdc ASEAN vé phong, chong
budn ban nguoi, diac biét la phu nt,
tré¢ em (ASEAN Convention Against
Trafficking in Persons, Especially Women
and Children)™ tai Diéu 14 quy dinh vé
bao vé nan nhan trong cdc vu mua ban

3 Khoan 1 Biéu 6 Nghi dinh thw vé ngan ngtra, phong
chdng va tring tri buén ban nguoi, dédc biét la phu
nit va tré em, bd sung Cong uwdc vé chdng tdi pham co
t0 chiic xuyén qudc gia ctua Lién Hop Qudc. Nguon:
https://www.ohchr.org/en/professionalinterest/
pages/protocoltraffickinginpersons.aspx.

* Khoan 5 Diéu 6 Nghi dinh thu. Tldd.

5 Khoan 2 Biéu 6 Nghi dinh thw. Tldd.

¢ Khoan 3 Diéu 6 Nghi dinh thu. Tldd.

7 Khoan 7 Diéu 6 Nghi dinh thu. Tldd.

8 Diéu 8 Nghi dinh thw. Tldd.

 Khoan 6 Biéu 6 Nghi dinh thw. Tldd.

10 ASEAN Convention Against Trafficking in
Persons, Especially Women and Children. Nguon:
https://www.asean.org/wp-content/uploads/2015/12/
ACTIP.pdf.
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nguoi. Theo do, Cong wdc cling quy dinh
bdn nhém quyén cua nan nhan, gdm:

- Quyén dwoc ¢ lai 1anh thd cuia quoc gia
thanh vién'; dwoc héi hwong tré vé quoc
gia ma nan nhan la cong dan hodc nan
nhan c6 quyén cu trd vinh vién tai thoi
diém nan nhan bi mua ban'?;

- Quyén dwoc bdo vé, bao gom dugc bao
dam an toan vé than thé'?; duwoc bao vé
sy riéng tu va nhan dang'¥; quyén duoc
mién trir'5;

- Quyén dugc ho tro, gdbm duoc thong tin
vé ban chat ctia sy bao vé, hd tro va giup do
ma nan nhan deoc hudng'; duoc cham sdc,
ho troV, k& ca hd tro tai hoa nhap xa hoi's;

- Quyén dwoc boi thuwong®.

Nhuw vay, so véi Nghi dinh thu ctaa
Lién Hop Qudc thi Cong wdéc ASEAN quy
dinh thém 01 quyén trong nhém quyén
dwgc bdo vé 1a quyén dwgc mién trir, khong
ap dung hinh phat hodc trach nhiém hanh
chinh d6i vdi nan nhan bi budon ban vi
hanh vi trai phép luat ctia nguoi nay néu
nhitng hanh vi trdi phap luat dé la hé qua
truc tiép cua hanh vi buén ban nguoi® va

' Khoan 4 Diéu 14 ASEAN Convention Against
Trafficking in Persons, Tldd.
12 Khoan 1, 2, 3 Piéu 15 ASEAN Convention Against
Trafficking in Persons, Tldd.
3 Khoan 5 Diéu 14 ASEAN Convention Against
Trafficking in Persons, Tldd.
4 Khoan 6 Diéu 14 ASEAN Convention Against
Trafficking in Persons, Tldd.
5 Khoan 7, 8 biéu 14 ASEAN Convention Against
Trafficking in Persons, Tldd.
1o Khoan 9 Diéu 14 ASEAN Convention Against
Trafficking in Persons, Tldd.
7 Khoan 10 Diéu 14 ASEAN Convention Against
Trafficking in Persons, Tldd.
8 Khoan 11 Diéu 14 ASEAN Convention Against
Trafficking in Persons, Tldd.
¥ Khoan 13 Diéu 14 ASEAN Convention Against
Trafficking in Persons, Tldd.
% Khoan 7 Diéu 14 ASEAN Convention Against
Trafficking in Persons, Tldd.
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“khong giam giir nhitng nguoi dwoc co quan
o thdm quyén trong nwéc minh xic dinh la
nan nhdn bi budén ban...”*

1.2. Quyén cua nan nhdn la tré em
trong cdc vu mua ban nguoi theo phdp
luat Viet Nam

Cling nhu phéap luat quoc té, phéap luat
Viét Nam hién hanh chwra ¢é quy dinh riéng
vé quyén cuia nan nhan la tré em trong cac
vu mua ban nguoi ma chi quy dinh quyén
ctia nan nhan néi chung trong cac vu an
nay. Nghién cttu Luat Phong, chong mua
ban nguoi (Luat s6 66/2011/QH12) va cac
van ban hudng dan thi hanh cho thay
bon nhém quyén ctia nan nhan trong cac
vu mua ban nguoi gom:

- Quyén duwogc bio vé, bao gdbm dwgc bao
vé vé tinh mang, stic khoe, danh dy, nhan
pham va tai san ctia nan nhan va nguoi than
thich ctia ho?; dwoc dam bao bi mat vé noi
cu trd, noi lam viéc, hoc tap; bao vé bi mat
thong tin ca nhan®; duoc xét xit kin; dwoc
bd tri noi &, noi lam viéc, hoc tap maGi.

- Quyén dwoc hwdng cic ché’do ho tro”,

gom: Buoc bd tri noi tam lanh?; duoc hd
tro v& nhu cau thiét yéu, chi phi di lai, ho

2 Khoan 8 Diéu 14 ASEAN Convention Against
Trafficking in Persons, Tldd.

2 Khoan 1, 2 Biéu 6 Luat Phong, chong mua ban
nguoi nam 2011; Nghi dinh s6 62/2012/ND-CP ngay
13/8/2012 ctia Chinh phu da quy dinh can ct xac dinh
nan nhan bi mua ban va bao vé an toan cho nan nhan
va nguoi than thich cta ho.

% Piéu 30, 31 Luat Phong, chdng mua ban nguoi nam 2011.
% Khoan 6, 8 Biéu 7 Nghi dinh s6 62/2012/ND-CP

» Khoan 2 Diéu 6 Luat Phong, chéng mua ban nguoi
ndm2011; Nghi dinh s609/2013/ND-CPngay 11/01/2013
ctia Chinh phti quy dinh chi tiét thi hanh mot s6 diéu
ctia Luat Phong, chong mua ban nguoi; Thong tu s&
84/2019/TT-BTC ngay 27/11/2019 ctia Bo trreong Bo Tai
chinh quy dinh ndi dung, mtic chi cho cong tac hd tro
nan nhéan va ndi dung, muic chi ché'do hé tro nan nhan.
% Piém a khoan 1 Diéu 30 Luat Phong, chong mua
ban nguoi nam 2011.
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tro y t& hd tro tam ly, tro giap phép ly,
hd tro hoc van hoda, hoc nghé, trg cap kho
khén ban dau, hd tro vay von;

- Quyén dwoc tiép nhdn, xic minh, gidi
cteu nan nhan®; dwegc hoi hirong®;

- Quyén dwoc boi thwong thiét hai theo
quy dinh cta phap luat™®.

1.3. Nhiing han chétrong cdc quy dinh
ctia phdp ludt Viét Nam vé quyén ciia nan
nhan trong cdc vu mua ban nguoi

- Thit nhdt, mac du cé sy twong ddng vé
cacnhdm quyeén voi phap luat quoc té, tuy
nhién, cic quyén cu thé trong méi nhém
quyén van chua that sy tuong thich. Cac
quyén duoc 6 lai va quyén mién trir chua
duwoc ghi nhan trong Luat Phong, chong
mua ban nguoi ctia Viét Nam.

- Thit hai, quy dinh v€ quyén cua nan
nhan con rai rac ¢ nhiéu diéu trong Luat
Phong, chdng mua ban nguoi. Diéu 6 c6 tén
la “quyén va nghia vu cua ngn nhian” nhung
khong néu rd dau la quyén, dau la nghia
vu. K§ thuat lap phap ctia Diéu 6 bat budc
phai dan chiéu dén nhiéu diéu luat khac (tir
biéu 24 dén Diéu 28, tir Diéu 32 dén Diéu
39 va Diéu 55 Luat Phong, chong mua ban
nguoi) maéi lam ro dwgc cac quyén cua nan
nhan va nguoi than thich ctia nan nhan.
biéu nay gay kho khan cho viéc nhan thirc
cling nhu thuec tién 4p dung.

- Thit ba, cdch dién dat cac quyén cta
nan nhan trong khoan 1 khong thong
nhdt va thiéu logic véi khoan 2 va 3

7 Diéu 6, 32-38 Luat Phong, chong mua ban nguoi
nam 2011.

» Diéu 24-28, Diéu 29 Luéat Phong, chong mua ban
nguoi nam 2011.

¥ Diéu 24-28, 55 Luéat Phong, chong mua ban nguoi
nam 2011.

% Khoan 1, 2, 3 Diéu 6 Luat Phong, chdng mua ban
nguoi nam 2011.
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cua Diéu 6 Luat Phong, chong mua ban
nguoi. Khoan 2, 3 Diéu 6 dién dat dudi
gdc dd quyén con khoan 1 dang dién dat
dwdi goc d6 bao dam thuc hién quyén.

- Thit tw, Luat Phong, chdng mua ban
nguoi chwa c6 dinh nghia vé “nguoi thin
thich cua nan nhin”. Khai niém “nguoi
than thich” cua nan nhan chi dwgc dé cap
trong Nghi dinh s6 62/2012/ND-CP ngay
13/8/2012 ctia Chinh phu quy dinh cdn ctt
xac dinh nan nhan bi mua ban va bao vé
an toan cho nan nhan, nguoi than thich
ctua ho (goi tit 1a Nghi dinh s6 62/2012/
ND-CP). Theo d6, Nghi dinh cting khong
dinh nghia “nguoi than thich” ma chi liét
ké nhitng nguoi dwoc coi la “Nguwoi thin
thich cua nan nhan”, “bao gom: Vo, chong,
cha dé, me dé, cha nudi, me nudi, cha ké, me
ké, con dé, con nudi, cha me bén vo hodc bén
chong, anh rugt, chi rugt, em rudt, 6ng nji,
ba noi, ong ngoai, ba ngoai, chau noi, chiu
ngoai ctia ngn nhan” >

- Thir nam, phap luat chwa c6 quy
dinh riéng vé quyén cta nan nhan la tré
em trong cac vu mua ban nguoi. Quyén
cua nan nhan la tré em chi duoc dé cap
rat han ché trong cac van ban luat. Vi duy,
khoan 3 Diéu 24 Luat Phong, chong mua
ban ngwoi quy dinh: “Sau khi tiép nhan, ...
doi v6i nan nhin la tré em thi thong bdo cho
nguoi than thich dén nhdn hodc bo' tri nguoi
dwa vé...”. Diém b khoan 1 Diéu 26 vé tiép
nhan, xadc minh nan nhan ttt nwdc ngoai
tro vé quy dinh: “Nan nhdn la tré em thi
thong bdo cho nguoi than thich dén nhdn hodc
bo’ tri ngueoi dwa vé noi nguwoi than thich cw

31 Khoan 2 biéu 6 Nghi dinh s6 62/2012/ND-CP ngay
13/8/2012 ctia Chinh pht quy dinh can ct d€ xac dinh
nan nhan bi mua ban va bao vé an toan cho nan nhan,
nguwoi than thich caa ho.
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trii...”. Tuy nhién, thuc t€ cho thay, nan
nhan 1a tré em phai chiu nhiing diéu kién
v0 nhan dao va bao lyc rat nghiém trong,
c6 thé anh huong rat 16n dén sy phat trién
binh thuong cta tré, gay ra nhitng thiét
hai nghiém trong cho sttc khée thé chat va
tinh than cho nan nhan. Mot nghién ctru
cua Ottisova va cdng su nam 2018 ddi voi
51 tré em la nan nhan trong cac vu mua
ban nguoi cho thay, c6 dén 53% bi bao luc
than thé va 49% bi bao luc tinh duc; cd dén
33% nan nhan c6 cac hanh vi ¢d y tu lam
hai cho ban than, va 27% c6 gang tu ta™,
biéu nay cho thay can phai c6 nhitng quy
dinh dac thu trong bao v§, hd tro va boi
thuong thiét hai cho tré em la nan nhan
clia cac vu mua ban nguwoi.

2. Bido dam quyén ctia nan nhan 1a tré
em trong cac vu mua ban nguwoi

2.1. Khdi nié¢m bao dam quyén ciia
nan nhan la tré em trong cdic vy mua
ban nguoi

Hién nay, cac tix dién phap ly chua
giai thich thuat ngt “bdo dam quyén”. Tt
dién Tiéng Viét dinh nghia: Bao dam la
“Cam doan chiu trdach nhiém vé viéc gi do; Co
di, tron ven cdc diéu quy dinh. Chdc chin,
dat tiéu chudn cin thiét”**. Theo nghia nay
va tir thuc tién bao dam quyén, c6 thé
hiéu bao dam quyén chinh la qua trinh
lam cho cac quyén dwgc thuc hién trén
thuce t&. Cac quyén duoc quy dinh trong
van ban phap luat, néu khong c6 quy
dinh vé cach thitc td chirc thuc hién thi

%2 Gabriela Martinho, Mariana Gongalves, Marlene
Matos, Child trafficking, comprehensive needs and
professional practices: A systematic review, Children and
Youth Services Review 119 (2020) 105674, tr.2.

% Nguyén Nhu Y, Tir dién Tiéng Viét thong dung (tdi
bdn ldan thir sdu), Nxb. Gido duc Viét Nam tr.41, 41.
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sé khong thé duoc thuc hién trén thyec té.
Bdo dam quyén ctia nan nhan la tré em trong
cdc vy mua ban nguwoi chinh la qua trinh lam
cho cdc quyén ctia tré em trong cic vy mua
bian nguoi dwegc thuwc hién trén thuc té. Cac
yéu td bao dam quyén cua nan nhéan la
tré em trong cdc vu mua ban nguoi bao
gom chinh sach, phap luat va to chtc
thuc hién chinh sach, phap luat bao dam
cac quyén ctia nan nhan la tré em trong
cac vu mua ban nguoi.

Nghi dinh thu khong bat budc bd
sung Cong wdc vé quyén tré em vé viéc
budn ban tré em, mai dam tré em va van
héa pham khiéu dam tré em* dwgc Dai
hoi dong Lién Hop Qudc thdong qua va
m¢& cho cac nudce ky, phé chuan, gia nhap
theo Nghi quyét A/RES/54/263, ngay
25/5/2000 (Viét Nam phé chuan ngay
20/12/2001) da khuyén nghi cac qudc gia
thanh vién phai tién hanh nhtng bién
phap thich hgp débao vé quyén valgi ich
ctia nhitng tré em la nan nhan ctia cac vu
mua ban ngwoi. Pay chinh la mdt trong
cac co s d€ cac quoc gia nodi luat hoa cac
bién phap bao dam quyén ctia nan nhan
la tré em trong cac vu mua ban nguoi.

2.2. Chinh sdch, phdp ludt bao dam
quyén cia nan nhdn la tré em trong cdc
vu mua ban nguoi

2.2.1. Chinh sach bdo dam quyén ciia nan
nhan la tré em trong cdc vu mua bin nguroi

Dang va Nha nudc Viét Nam ludn
quan tam chdm s6c va bao vé tré em. Bao
cao chinh tri cia Ban chdp hanh Trung

3 General Assembly, Optional Protocol to the Convention
on the Rights of the Child on the sale of children, child
prostitution and child pornography. Ngudn: https://
www.ohchr.org/en/professionalinterest/pages/
opsccrc.aspx.
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wong Dang khoa XII tai Pai hoi dai biéu
toan qudc lan tht XIII cua Bang da thé
hién r6 quan diém ludn “Quan tim cham
lo cong tic gido duc, boi dwong va bao vé tre
em, thiéu nién, nhi dong”*. Quan diém nay
dwoc cu thé hda trong cac chinh sach doi
vOi tré em, dac biét la tré em la nan nhan
clla cac vu mua ban nguwoi.

Chinh sach d6i v6i nan nhéan trong
cac vu mua ban nguwoi thé hién trudc hét
trong Luat Phong, chong mua ban nguoi,
trong d6 quy dinh rd viéc “Gidi citu, bdo
vé, tiep nhidn, xdc minh, ho tro nan nhan kip
thoi, chinh xdc. Ton trong quyén, loi ich hop
phdap va khong ky thi, phin bi¢t doi xir doi
voi ngn nhan”. Day la chinh sach xuyén
sudt cia Nha nudc trong bao vé va ho tro
nan nhan trong cdc vu mua ban nguwoi.
Chuong trinh phong, chdng mua béan
ngroi giai doan 2016-2020 cling néu rd
muc tiéu “thic hién hiéu qud cong tdc tiép
nhin, bdo vé va hd tro nan nhin bi mua bin
tro vé”3. Chuong trinh phong, chdng mua
ban ngwoi giai doan 2021-2025 va dinh
huwdéng dén nam 2030 nhan manh muc
tiéu “Bdo dam nan nhin dwoc tiép nhin,
xdc minh, xdc dinh, gidi citu, bdo vé¢ va hé
tro kip thoi, hiéu qua theo quy dinh cuia phdp
ludt va ddm bdo nguyén tic 1dy nan nhdn
lam trung tdm”. Chuwong trinh cling quy
dinh r6 “Chinh sdch, phdp ludt lién quan
dén cong tdc phong, chong mua bdn nguoi,
xdc minh, xdc dinh, gidi ciru, bdo vé va ho tre
nan nhin thwong xuyén dwoc ra sodt, sia
doi, bo sung, bdo dim tinh dong bg, thong
nhat pht hop voi phap ludt khu vwec, quoc té’

% Van kién Dai hoi Pai biéu toan qudc 1an thi XIII, Nxb
Chinh tri Quéc gia Su that, Tap I, Ha N6i 2021, tr.143.

% Khoan 1 Diéu 1 Quyét dinh s6 2546/QD-TTg ngay
31/12/2015 phé duyét Chuong trinh phong, chong
mua ban ngwoi giai doan 2016-2020.
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va thyee tién cong tic phong, chong mua bin
nguoi”¥. Nghi dinh s8 09/2013/ND-CP
ngay 11/01/2013 ctia Chinh pha quy dinh
chi tiét thi hanh mot so diéu cua Luat
Phong, chong mua ban nguoi (goi tat 1a
Nghi dinh s& 09/2013/ND-CP), trong d6
da quy dinh r6 chinh sach khuyén khich
doi véi to chire, ca nhan tham gia cong
tac hd tro nan nhan3.

Nhuw vay, c6 thé thay cac van ban cua
Nha nudc da thé hién ro ba chinh sach
l6n bao dam quyén cta nan nhan noéi
chung va nan nhan la tré em trong cac
vu mua ban nguoi noéi riéng: Mgt la chinh
sach bao dam quyén ctia nan nhan dugc
tiép nhan, xac minh, xac dinh va giai ctu.
Hai la chinh sach bao dam quyén dwoc
bao vé ciia nan nhan. Ba la chinh sach bao
dam quyén duoc hd tro ctia nan nhan.

2.2.2. Phdp ludt bdo dam quyén ciia nan
nhan la tré em trong cdc vu mua ban nguwoi

Trén co s& cac chinh sach néu trén,
mot hanh lang phép ly dwoc xay dung
kha day du, trong d6 Ludt Phong, chong
mua ban nguoi dong vai tro nong cot da
cu thé hoa ca ba chinh sach nay.

- B6i véi chinh sach bao dam quyén
cta nan nhan duoc tiép nhan, xac minh,
xac dinh va giai cttu, Luat Phong, chong
mua ban nguoi da danh han Chuong 4
tie Diéu 24 dén Diéu 29 dé€ quy dinh vé
can ct dé€ xac dinh nan nhan; chu thé
c6 tham quyeén tiép nhan, xac minh nan

¥ Quyét dinh s6 193/QD-TTg ngay 09/02/2021 ctia
Thu twéng Chinh pht phé duyét Chuong trinh
phong, chdng mua ban nguoi giai doan 2021-2025 va
dinh hudéng dén nam 2030.

% Piéu 2 Nghi dinh 09/2013/ND-CP ngay 11/01/2013
cta Chinh pht quy dinh chi tiét thi hanh mot s& diéu
cta Luat Phong, chéng mua ban nguoi.
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nhan; thoi han thuc hién viéc tiép nhan,
xac minh; chu thé c6 thdm quyén giai ctu
nan nhan. Diéu 5 Nghi dinh s6 62/2012/
ND-CP da quy dinh rat cu thé cac can
c dé xac dinh nan nhan ctia cdc vu mua
ban nguoi. Théng tw lién tich s6 01/2014/
TTLT-BCA-BQP-BLDTBXH-BNG ngay
10/02/2014 da hudéng dan trinh tw, thu
tuc va quan hé phoi hop trong viéc xac
minh, xac dinh, ti€p nhéan va trao tra nan
nhan bi mua ban, trong d6 quy dinh rat
cu thé viéc xac minh, xac dinh, tié€p nhan
nan nhan dang ¢ nudc ngoai (Piéu 4),
nan nhan tir nudc ngoai trd vé (Diéu 5),
nan nhan la cong dan Viét Nam bi mua
ban trong nuwdc tw dén trinh bao (Diéu 6),
nan nhan duoc giai ctu trong nuwéc (Diéu
7), nan nhan la ngwroi nudc ngoai bi mua
ban tai Viét Nam (Diéu 8, 9).

- Déi véi chinh sach bao dam quyén
dugc bdo vé ctia nan nhan, Luat Phong,
chong mua ban nguoi cho phép 4p dung
ngay cac bién phap can thiét dé bao vé
nan nhan ngay khi nguoi do bi xam hai
hodc ¢6 nguy co bi xam hai dén tinh
mang, sttc khoe, danh dg, nhan pham
va tai san (Diéu 29). D€ tao su chu dong,
Luat quy dinh nan nhan c6 quyén de
nghi co quan, t6 chttc, nguoi c6 thdm
quyén ap dung cac bién phap dé bao vé
minh va nguoi than thich (khoan 1 Biéu
6). Luat cting quy dinh rat cu thé cac bién
phdp bao vé nan nhan va nguoi than
thich cua nan nhan nhu bd tri noi tam
lanh; gitt bi mat noi cu trd, noi lam viéc,
hoc tap va bién phap khac*. Luat clng
quy dinh rd cac co quan c6 thdam quyén
ap dung cac bién phap nay cting nhw co

¥ Diéu 30, 31 Luat Phong, chdng mua ban nguoi
nam 2011.

So chuyén dé 02 - 2021



TRAN HUU TRANG

ché phoi hop ctia cac co quan nay trong
bao vé nan nhan®. Nghi dinh s6 62/2012/
ND-CP quy dinh cu thé cac can ct d€ xac
dinh nan nhan, cac bién phap bao vé an
toan cho nan nhan va nguwoi than thich
cua ho, thadm quyén ap dung cac bién
phap bao vé, trach nhiém to chirc thuc
hién cac bién phap bao v¢; trinh ty, tha
tuc ap dung cac bién phap bao vé. Pac
biét, Nghi dinh cting quy dinh rd ngudn
kinh phi thic hién viéc bao vé an toan
cho nan nhan va nguoi than thich ctua
nan nhan (Diéu 4).

- B6i voi chinh sach bao dam quyén
dwoc hd tro cua nan nhan, Luat Phong,
chong mua ban nguoi da quy dinh cac
bién phap hod tro nan nhan tir Diéu 32
dén biéu 40, trong d6 quy dinh r6 cac co
quan, td chtic cd trach nhiém thyc hién
viéc ho tro nan nhan tai Diéu 39, 40. Nghi
dinh s6 09/2013/ND-CP da quy dinh cu
thé vé nguodn kinh phi hd tro nan nhan;
trinh ty thanh lap, t6 chitic hoat dong
ctia co s& hd tro nan nhan; ché d, trinh
tw, thu tuc thuwce hién ché& dd hd tro nan
nhan. Thong tw s6 84/2019/TT-BTC ngay
27/11/2019 cua BO Tai chinh da cu thé hoa
ndi dung, mtrc chi cho cong tac hd tro
nan nhan va ndi dung, muc chi ché dd ho
tro nan nhan.

Chuong trinh phong, chdong mua
ban nguoi giai doan 2021 - 2025 va dinh
hwéng dén nam 2030, trong chin nhiém
vy, giai phap thi c6 mot nhiém vy, giai
phap la tiép nhdn, xdc minh, xdic dinh, gidi
citu va bao vé nan nhin va mot nhiém vu
ho tro nan nhén bi mua ban*.,

¥ Piéu 21, 29-31 Luat Phong, chéng mua ban nguoi
nam 2011.
# Khoan 4, 5 Phan II Chwong trinh phong, chéng
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Tat ca cac quy dinh nay da tao ra hanh
lang phap ly quan trong gitip cho viéc van
hanh co ché bao dam cac quyén ctia nan
nhan va nguoi than thich ctia nan nhan
noi chung cling nhu nan nhan la tré em
trong cac vu mua ban nguoi ndi riéng.

2.3. Nhiing han ché'trong cdc quy dinh
vé chinh sdch, phdp ludt vé bdo dam
quyén cua nan nhdn trong cdc ou mua
ban nguoi

- Thir nhit, mac du cac chinh sach vé
bao dam quyén ctia nan nhan trong cac
vu mua ban nguoi da duoc thé hién trong
cac van ban luat nhung chua c6 van ban
nao cé tén diéu luat 1a chinh sich bao dam
quyeén ctia nan nhan trong cac vu mua ban
nguoi noi riéng. D€ thady dwoc cac chinh
sach nay, phai phan tich noi dung ctua cac
quy dinh, nhat la cac quy dinh vé muc
dich, nguyén tac trong cac van ban phap
luat. Biéu nay anh hudng dén viéc nhan
thirc va thue hién chinh sach.

- Thit hai, phap luat vé bao dam quyén
ctia nan nhan trong cadc vu mua ban nguwoi
dwoc quy dinh rai rac & nhiéu diéu luat
trong mot van ban luat cing nhuw duwgc
quy dinh 6 nhiéu van ban luat gay kho
khan cho viéc nhan thirc va thye hién.

- Thit ba, mot s6 quy dinh trong phap
luat bao dam quyén ctia nan nhan trong
cac vu mua ban ngwoi con chua phu hop,
vi du:

+Diéu 21 Nghi dinh s6 09/2013/ND-CP
quy dinh nan nhan dwgc ho trg vé tam ly
va y t€'trong thoi gian cu tru tai co so bao
tro xa hoi va co so hd tro nan nhan. Tuy

mua ban nguoi giai doan 2021-2025 va dinh huéng
dén ndm 2030 (Kém theo Quyét dinh s6 193/Qb-TTg
ngay 09/02/2021 ciia Thi twéng Chinh phu).
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nhién, ngay trong thoi gian khai bdo, nan
nhan ctia cac vu mua ban nguoi da chiu
nhting ton thuong tam ly, hoang loan, lo
sQ... rat can dwoc tr van dé 6n dinh vé
tam ly, bao dam sttc khoe cting nhu thuec

hién tot viéc khai bao.

+ Cac trg cap kho khan ban dau cho
nan nhan doi hdi nan nhan phai la ho
ngheo. Tuy nhién, viéc xin xdc dinh ho
ngheo d6i véi nan nhan 1a kha phtc tap,
nhat la nan nhan da bi mua ban Vé'mg mat
lau ngay tai dia phuong. Mat khac, mttc
trg cap 1.000.000 ddng/nguoi theo Thong
tw s6 84/2019/TT-BTC la twong d6i thap.

- Thiz tir, hién chi c6 mot vai diéu
khoan cé quy dinh riéng cho nan nhan la
tré em cua cac vu mua ban nguoi. Da s&
cac van ban déu khong co cac quy dinh
riéng cho tré em la nan nhan cua cac vu
mua ban nguoi.

2.4. T6 chitc thwc hién chinh sdch,
phdp ludt bao dam quyén ciia nan nhin
la tré em trong cdc vy mua ban nguoi

- Doivéiviéctod chiec thuc thicacquyén
dwoc bao vé ctia nan nhan va nguoi than
thich ctia ho, Luat Phong, chong mua ban
nguoi va Nghi dinh s& 62/2012/ND-CP
quy dinh kha chi tiét vé cac cha thé cé
tham quyén 4p dung cac bién phap bao
vé nhu: Co quan Canh sat diéu tra trong
Cdng an nhan dan, Co quan diéu tra hinh
sit trong Quan ddi nhan dan, Bo doi bién
phong, Luc luwong Canh séat bién, Vién
kiém sat nhan dan, Vién kiém sat quan
su cac cap, Toa an nhan dan, Toa an quan
sw cac cap, Uy ban nhan dan x3, phuong,
thi tran, Phong Lao dong - Thwong binh
va X3 hoi, Co s6 bao tro xa hoi, Co so hd
tro nan nhan; Co quan dai dién Viét Nam

34 Khoahoc Kiémsat

o nuedc ngoai*’. Nghi dinh cling quy dinh
cu thé cac chu thé ¢ trach nhiém to chirc
thue hién bién phap bao vé (biéu9), trinh
twe tha tuc ap dung cac bién phap bao vé
(biéu 10). Bay la nhtng bao dam cho cac
bién phap duoc thuc thi trong thuc tién.

- D61 véi viée t0 chite thuwe hién cac
quyén hd tro cho nan nhan, Luat Phong,
chong mua ban nguoi quy dinh cu thé
cac chu thé thuc hién viéc hd tro nan
nhan gom:

+ Uy ban nhan dan cap xa da tiép
nhan nan nhan, co quan Cong an, Bo doi
bién phong, Canh sat bién da giai ctu
nan nhan thuc hién hd tro nhu ciu thiét
yéu cho nan nhan.

+ Phong Lao dong — Thuong binh va
Xa hoi thuce hién hd tro chi phi di lai cho
nan nhan trong treong hop ho tu tro vé
noi cw tru.

+ Co s bao tro xa hoi, co sd hd tro nan
nhan thuc hién hd tro nhu ciu thiét yéu,
ho trg tam ly, hd trg y t& cho nan nhan.

+Trung tam tro giap phap ly nhanwdc
va cdc to chttc tham gia trg giup phap ly
thiec hién tro gitp phap ly cho nan nhan.

+ S0 Lao dong — Thuong binh va Xa
hoi thyc hién trg cap kho khan ban dau
cho nan nhan; ph6i hop véi SO Y t€, So
Gido duc va Pao tao thuc hién hd tro
y té, ho tro hoc van hoéa, hoc nghé cho
nan nhan®.

- Doi vdi viée t0 chire thue hién cac
quyén duoc tiép nhan, xac minh, giai ctru
nan nhan, quyén dwgc hoi huong, Luat
Phong, chong mua ban nguoi giao cho

2 Khoan 1 biéu 8 Nghi dinh s6 62/2012/ND-CP ctia
Chinh pht.
% Piéu 39 Luat Phong, chéng mua ban nguoi.

So chuyén dé 02 - 2021



TRAN HUU TRANG

Phong Lao dong — Thuong binh va Xa hoi
tiép nhan cac khai bao vé viéc bi mua ban
thong qua Uy ban nhan dan cap xa hodc co
quan, to chttc noi gan nhat. Co quan Cong
an cung cap cd trach nhiém xac minh va
tra 16i bang van ban cho Phong Lao dong —
Thuong binh va Xa hoi*. Co quan c6 trach
nhiém giai cttu nan nhan la Co quan Cong
an, Bd doi Bién phong, Canh sat bién.

Déi v6i nan nhan 6 nudce ngoai, Co
quan dai dién Viét Nam 6 nudc ngoai tiép
nhan va xtt ly thong tin, tai liéu vé nan
nhan va phoi hgp v6i B Cong an dé xac
minh nhéan than cta nan nhan, cdp giay
to can thiét, lam tha tuc dwa ho vé nude.
Co quan ¢ tham quyén cua B Cong an,
Bo Qudc phong thye hién viéc tiép nhan
nan nhan®. Truong hop c6 thong tin cho
biét nan nhan chwa duoc giai ctru thi Co
quan dai dién Viét Nam o0 nudc ngoai
thong bao ngay cho co quan c6 thdm
quyén cua nudc so tai d€ phoi hop kiém
tra, xdc minh va to chtkc giai ciru néu xac
dinh ngudn thong tin c6 can ct*.

Tuy nhién, van ton tai nhitng han ché’

trong cac quy dinh vé td chirc thuc hién
chinh sach, phap luat bao dam quyén cua
nan nhan la tré em trong cac vu mua ban
nguroi: Nghién cttu cdc quy dinh vé to
chttc thyre hién chinh sach, phap luat bao
dam quyén cta nan nhan la tré em trong
cac vu mua ban nguoi cho thay van c6
nhting han ché. Vi dy, khoan 5 Diéu 39
Luat Phong, chong mua ban nguoi quy
dinh tham quyeén thuc hién tro cap khoé
khan ban dau cho nan nhan 1a S& Lao

# Diéu 24 Luat Phong, chong mua ban nguoi.
% Diéu 26 Luat Phong, chong mua ban nguoi.
“ Piéu 4 Thong tw lién tich s& 01/2014/TTLT-BCA-
BQP-BLDTBXH-BNG ngay 10/2/2014 vé huéng dan
trinh ty, thu tuc va quan hé phoi hop trong xac minh,
xac dinh, ti€p nhan va trao tra nan nhan bi mua ban.

So chuyén dé 02 - 2021

dong — Thwong binh va Xa hgi, nhung
diém b khoan 3 Piéu 23 Nghi dinh s&
09/2013/ND-CP lai quy dinh tham quyén
nay thudc Uy ban nhan dan cap huyén.
Véan dé boi thuong cho nan nhan trong cac
vu mua ban nguoi chwra co cac quy dinh
d&c thit ma van theo cac thu tuc ctia phap
luat dan sy va to tung dan sy. Day 1a mot
tréd ngai 1on cho cac nan nhan trong viéc
chttng minh thiét hai cing nhu trong cac
truong hop khong xac dinh dwoc nguwoi
pham tdi hoac nguwoi pham toi da chét...

3. Cac giai phap hoan thién chinh
sach, phap luat nham ting cuong bao
dam cic quyén ctia nan nhan, nhit la nan
nhan tré em trong cac vu mua ban nguwoi

Tt nhitng phan tich trén va nhitng
han ché trong phap ludt quy dinh ve
quyén va bao dam quyén ctia nan nhan
ndi chung, nan nhan la tré em trong cac
vu mua ban ngwoi nodi riéng, ddt ra nhu
cau can tiép tuc stra doi va hoan thién
phap luat vé quyén va bao dam quyén
cua nan nhan, nhat 1a nan nhan 13 tré em
trong cac vu mua ban nguwoi:

- Thi* nhdt, can stta do6i Diéu 6 Luat
Phong, chdng muaban nguoi theo hudng:
Quy dinh day du bén nhém quyén caa
nan nhan trong cac vu mua ban nguwoi
lam can c& dé xdc dinh chinh sach va
phap luat bao dam cac quyén nay, trong
d6 can dac biét lwu y dén nan nhéan la
phu ntt va tré em theo tinh than ctia Nghi
dinh thuw vé€ ngan ngtra, phong chong va
trirng tri budn ban ngwoi, dac biét la phu
ntt va tré em, b6 sung Cong wdc vé chong
toi pham c6 t6 chirc xuyén qudc gia cua
Lién Hop Qudc va Cong udc ASEAN vé
phong, chdong budn ban nguoi, dac biét la
phu ntt, tré em.
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Luat Phong, chong mua ban nguoi
cting can bo sung dinh nghia vé “nguoi
thin thich cua nan nhin” tai Diéu 2 dé bao
dam tinh phap ly va tinh twong thich véi
cac van ban phap luat khac, nhat la Luat
Hon nhan va Gia dinh.

- Thit hai, Luat Phong, chong mua ban
nguoi can bd sung diéu luat xac dinh rd cac
chinh sach bao dam quyén ctia nan nhan,
nhat la nan nhan la tré em trong cac vu
mua ban nguoi lam cin c dé€ cu thé hoa
cac chinh sach nay thanh cac quy dinh bao
dam quyén cua nan nhan, nhat 1a nan nhan
la tré em trong cac vu mua ban nguoi.

- Thit ba, Luat Phong, chdng mua ban
nguoi can tap hop cac quy dinh vé bao
dam quyén ctia nan nhan, dac biét la nan
nhan 1a tré em thanh mot ché dinh vé bao
dam quyén cua nan nhan trong cac vu
mua ban nguoi, trong d6 can ¢ mot sd
quy dinh ddc thu dé bao dam tot hon cac
quyeén cta nan nhan la tré em trong cac vu
mua ban nguoi. Diéu nay sé tao di€u kién
thuan 1oi cho viéc nhan thitc va bao dam
thuc hién cac quyén nay trong thuc tién.

- Thir tw, can ra soat dé stira doi va
hoan thién phap luat phong, chdng mua
ban nguoi ndi chung, cting nhu phap
luat bao dam quyén ctia nan nhan trong
cac vu mua ban nguoi ndi riéng nham
nang cao hiéu qua diéu chinh cua cac quy
pham nay. Trudc mat cAn nghién cttu stra
do6i, bd sung ngay mot s6 quy dinh:

+ B6 sung quy dinh vé ho tro tam ly
cho nan nhan ngay trong thoi gian nan
nhan ctia cdc vu mua ban nguwoi thuc
hién khai bdo nhidm bao dam tot nhat
quyén cta nan nhan.

+ Stra d6i diéu kién trg cap kho khan
ban dau, nhu dua trén tiéu chi tai san
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hién c6 ctia nan nhan hoac nhiing tiéu
chi khac c6 thé tao thuan loi cho nan
nhan cta cdc vu mua bdn nguoi dé dang
tiép can, dong thoi quy dinh thong nhat
vé chu thé ¢ thim quyén hd tro dé€ tao
thuan loi cho viéc thuwce hién.

+ Hién nay, nhi€u qudc gia da thanh
l1ap cac quy nan nhan cta toi pham (Crime
Victims Fund) nhuw Hoa Ky, Vuong qudc
Anh, Cong hoa Lién bang Pttc, Cong hoa
Phap*. Quy nan nhan cta t6i pham la mot
ngudn quan trong dugc st dung dé boi
thuwong cho cac nan nhan cta téi pham,
nhat 1a cdc nan nhan cta cdc vu mua ban
nguoi. Viéc thiét 1ap va boi thuong thiét
hai dwa trén quy nan nhan ctua toi pham
la mét kinh nghiém rat dang dwoc Viét
Nam nghién ctru d€ 4p dung nham tang
ceong bao dam cac quyén cuia nan nhan
néi chung, quyén ctia nan nhan trong
cac vu mua ban nguoi ndi riéng, nhat la
quyén cta nan nhan la tré em trong cac
vu mua ban nguoi.

Chién luwgc ctia chau Au huéng téi
x6a bo budn ban ngroi da dat ra nam noi
dung uwu tién, trong do nodi dung wu tién
thit hai duoc xac dinh 1a bao vé va hd tro
nan nhan cta cac hanh vi mua ban nguoi,
dac biét cha trong bao vé tré em la doi
twong rat dé bi ton thwong, dé tré thanh
nan nhan cta t¢i pham mua ban hodc tai
tro thanh nan nhan*. Diéu nay cho thay
van dé bao dam quyén ctia nan nhéan la
tré em trong cac vu mua ban nguwoi dang

¥ Nguyén Tat Thanh, Nha nudc boi thuwong thiét hai do
t6i pham gdy ra: Quy dinh clia phdp ludt mgt s6 nuwée va
goi m6 cho Viét Nam, Tap chi Nghién cttu Lap phap s6
03+04 (427+428), thang 2/2021. Ngudn: http://lapphap.
vn/Pages/tintuc/tinchitiet.aspx?tintucid=210770.

# Zuzana Obertova, Cristina Cattaneo, Child trafficking
and the European migration crisis: The role of forensic
practitioners, Forensic, Science International Volume
282, January 2018, Pages 46-59 (tr.49).

So chuyén dé 02 - 2021



TRAN HUU TRANG

ngay cang trd thanh méi quan tam ddc
biét ctia cac quoc gia. Thue hién tot van
dé nay sé gop phan quan trong trong viéc
nang cao hiéu qua cta hoat dong phong,
chong mua ban nguoi ndi chung va mua
ban tré em ndi riéng, gép phan bao vé tré
em, nguodn luc twong lai cta dat nude./.
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_ TIEP CAN DUR TREN HIEU BIET VE SANG CHAN TAM LY
CUA NAN NHAN BI MUA BAN TRONG CAC VU AN MUA BAN NGUOI

LUU THI LICH* - TRAN THU HUONG**

Nan nhdn cua t¢i pham mua ban nguwoi (MBN) sau khi thodt khoi tinh trang bi boc 16t
sé c6 mot s6 dau hi¢u ton thuong cd vé thé chat va tinh thin. Dé'bao vé va dam bao quyén,
li ich hop phdp ciia nan nhin ciing nhu gitip qud trinh diéu tra, truy t6va gidi quyét cdc vu
dn MBN duoc thudn loi, d0i héi cdn b diéu tra, nhan vién hé tro cin cé hiéu biét vé nhiing
ton thuong tdm lij ciia nan nhin va phuong phdp tiép cin phu hop.

Tix khéa: Vy dn mua bdn ngudi, nan nhan, sang chian tam Iy, ho trg nan nhin bi mua bén.

Ngay nhdn bai: 24/6/2021; Bién tdp xong: 30/6/2021; Duyét ding: 30/6/2021

Victims of human trafficking, after escaping exploitation, will show signs of both
physical and emotional trauma. In order to protect and ensure the legitimate rights
and interests of the victims, as well as to facilitate the investigation, prosecution
and adjudication of human trafficking cases; investigators and support staff need to
understand the psychological trauma of victims and have the appropriate approaches

to support them.

Keywords: Human trafficking cases, victims, psychological trauma, trafficking

victims assistance.

1. Dat van dé

Mua ban nguoi la hanh vi vi pham
quyén con ngudi xay ra trén khap thé' giéi.
MBN lién quan dén viéc “tuyén mg, vin
chuyén, chuyén giao, chita chdp” nan nhan
thuong bang cach “de doa, st dung bao
luc hoac vii Iy, ép budc hodc lira doi nham
muc dich boc 16t hodc lam dung nan nhan”
(Nghi dinh thu Palemo)'. Nan nhan cta toi
pham MBN sau khi thoat khdi tinh trang bi
bdc 16t, bao gom ca tinh duc va cudng btrc
lao ddng, sé c6 mot s6 dau hiéu ton thuong
ca vé thé chat va tinh than. Ton thuong tam
ly ciia nan nhan thuwong xuat phat tir nhitng
trai nghiém dau thwong trong qua trinh bi
mua ban nhu de doa, tan cong, bao luc, bi
trao do6i qua nhiéu nha chira, thu git cac

! Nghi dinh thw vé Phong ngtra, tran ap va tring
tri viéc budn ban nguoi, dac biét la phu nit va tré
em duoc thong qua va mo cho cac qudc gia ky, phé
chudn va gia nhap theo Nghi quyét s6 55/25 ngay
15/11/2000 ctia Dai hoi dong Lién Hop Qudc.
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giay to tuy than, ép budc stt dung cac chat
kich thich, bi c6 lap, boc 16t tinh duc va
cudng btec lao dong (WHO, 2012). Ngoai
ra, nhitng ton thwong tam ly ctia nan nhan
con xuat hién trudc khi qua trinh MBN
dién ra do tdc dong ctia gia dinh, diéu kién
kinh t€'va mdi treong song trude do.

Hiéu va nam rd dwoc nhitng ton
thwong tam ly ciia nan nhan dong mot vai
tro quan trong trong qua trinh diéu tra,
truy td va giai quyét cac vu an MBN, dong
thoi gitp bao vé va dam bao quyeén va loi
ich hgp phap cua nan nhan. Theo mét s6
nghién cttu, trong cac vu an MBN, nhiing
nan nhan bi mua ban thuong sé can dwoc
diéu tri va ho tro trudc khi quyét dinh c6

* Tién si, Vign Nghién ctiu Con nguoi, Vién Han lam
Khoa hoc xd hoi Viét Nam

** Thac si, Chuong trinh Chuong trinh hop tic
ASEAN-O-xtrdy-li-a vé phong, chong mua bin
nguoi (ASEAN-ACT) tai Viét Nam.
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tham gia qua trinh di€u tra va to tung hay
khong (IOM, 2007). Bam bao nan nhan
duogc d6i xtr ton trong va nhitng nd luc dé
hd tro nan nhan trong viéc tham gia qua
trinh giai quyét cac vu an MBN khéng
chi la hanh dong mang tinh nhan dao
ma con nham tang cuong s hop tac va
tham gia ctia nan nhan trong cac van dé
te phap hinh su. Viéc thyee thi phap luat
hiéu qua nhat khi cac can bd thuec thi phép
luat duwoc nang cao nang luc dé nhan dién
va giai quyét nhing ton thwong tam ly,
tinh cdm cta nan nhan do hau qua cua
qua trinh MBN (Hiép hoi Canh sat truong
quoc gia, 2010).

Thong qua viéc tong quan cac tai liéu
nghién ctu, cacbdo cdo vé cong tac phong,
chong MBN cua cac nha khoa hoc, cac co
quan tham gia vao cong tac phong, chong
MBN cua qudc t€ cling nhu Viét Nam, bai
viét nay sé phan tich mot s6 biéu hién ton
thuwong tam ly cua nan nhan bi mua ban
khi tro vé cling nhw mot s6 rao can tam ly
ctia nan nhan khi tham gia vao qua trinh
tw phap hinh sw. Ttr d6, bai viét ciing dua
ra mot s6 khuyén nghi vé phuong phap
tiép can khi lam viéc véi nan nhan bi mua
ban nham tdng cwong hiéu qua cta cong
tac diéu tra, truy td, xét xtx cac vu an MBN.

2. Sang chédn tim ly ctia nan nhan bi
mua ban khi tr6 vé

Sang chan tdm ly 1a mot phan tng vé
cam xuc cua mot nguwoi khi da ting trai
qua hodc chitng kién sy kién lién quan dén
ter vong, c6 nguy co tir vong, ton thwong
nghiém trong hoac de doa téi tinh toan
ven vé thé chét cua ban than hodc nguoi
khac. Theo Hiép hoi tam ly Hoa Ky APA,
sang chan tam ly con duoc cho la phan
tng cuia ca nhan lién quan dén trang thai
cang théng, so hai d doi, v vong, bat luc
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hodc kinh hoang?.

Trai nghiém MBN thuwong la mot trai
nghiém dau thwong va am anh déi voéi
nhiéu nan nhan bi mua ban, gay ra sang
chan tam ly cho ho. Nhitng nguoi bi budn
ban tro vé co strc khoé tinh than thap hon
1o rét so voi phan dong dan s6 ndi chung
(Kara va Elizabeth, 2019). Khi trd vé, nan
nhan da gap phai nhitng van dé tam ly
nhu cing thang, lo au, trdm cam (Susan
va cong su, 2015; Kiss va cong su, 2015;
Kara va Elizabeth, 2019); rdi loan cang
thang sau sang chan (PTSD) (Tsutsumi va
cong su, 2008; Hiép hoi Canh sat treong
quoc gia, 2010; Williamson va cdng s,
2016).

Canannhan la nam gidi, phu ntt va tré
em déu co thé gdp phai nhitng van dé ton
thwong tam ly. Vi du nhu nghién ctu vé
sttc khoé tam than ctia nan nhan bi mua
ban ¢ Tiéu vung song Mekong mo rong,
béng viéc sit dung mot b cong cu sang
loc tiéu chudn, két qua da chi ra 61% nam
gidi, 67% phuntt va 57% tré em co cac triéu
chiing biéu hién cta tram cam (Kiss va
cOng su, 2015). Ngoai ra, ton thuwong tam
ly ctia nan nhan thwong cé nhitng bi€u
hién va mic d6 khac nhau tuy thudc vao
hinh thttc béc 16t, lam dung va nhitng trai
nghiém trudc va trong qua trinh bi mua
ban cta titng ngroi (Antonio va cong su,
2017). Nan nhan n bi boc 16t tinh duc ¢o
muitc d0 lo au, trAm cam va PTSD cao hon
nhitng nan nhan bi bdc 16t vi nhitng muc
dich khac (Tsutsumi va cong sw, 2008).
Mot s6 biéu hién bat on tam ly dién hinh
ctia cac nan nhan da dugc ghi nhan trong
mot sO nghién ctru va bao cao la:

2 Hiép Hoi tam ly Hoa Ky (APA), Sang chan va cac
van d€ lién quan dén sang chan. Xem tai: https://
www.apa.org/topics/trauma
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Réi logn gidc ngu

Mot s6 nan nhan bi mua ban gdp van
dé rdi loan gidc ngu va lap lai cac con ac
mong thuong xuyén. Roi loan gidc ngu
thuong xuat hién 6 thoi gian dau khi nan
nhan méi trd vé hoac dwgc giai ctru va co
thé giam dan sau nam dau tién (Susan va
cong su, 2015). Theo mot két qua khao sat
cua BO Y té va Dich vu Nhan sinh Hoa
Ky tién hanh ndm 2008, 67% nan nhan bi
MBN c6 nhitng van dé vé roi loan giac
ngu va thuong xuyén trai qua cac con ac
mong vé giai doan ho bi mua ban (Erin va
cOng sw, 2008).

Céc con &c mong ctia nan nhan thuong
gap la song lai nhitng trai nghiém bi mua
ban hodc roi vao tinh trang bi tdi mua
ban. Nan nhan thuong c6 gidc mo vé viéc
ho van dang ¢ tai cac co s& mai dam, noi
cuong bttc lao dong hodc noi giam gitt
trdi phép va lap lai nhitng hinh anh dau
thuong. Mot s& nan nhan chia sé rang khi
gdp gidc mo dang sg, ho thuong co6 biéu
hién run ray va so hai, khé chim vao giac
ngt mot lan nita. Cang theo nghién ctu
cta Erin va cong su (2008), viéc nan nhan
ting stt dung cac chat kich thich nhue ma
tuy va can sa cling mot yéu to tac dong
dén viéc nan nhan gdp cac van dé stc
khoe tinh than, trong do6 c6 ching roi loan
gidc ngu.

Am dnh vé qud khit bi mua bdn

Mot s0 nan nhan khi da thoat khoi
tinh trang bi mua ban, tro vé dia phuwong
van bi 4m anh béi qua khtt. Ho lién tuc
hoi twong lai qua khit dau thuwong va cam
giac kinh hoang nhu thé ho van dang o
trong giai doan bi mua ban. Mot s6 nguoi
van nh¢ lai rat rd rang nhiing diéu da
xay ra trong qua trinh mua ban nhu ho bi
danh dap, tra tan bﬁmg vi lwc, boc 16t tinh
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duc va cudng btrc lao dong boi nguroi cha
hay khach hang, tham chi 1a nguoi chong,
nguoi trong gia dinh chong. Nhitng am
anh vé nhiing diéu da xay ra qua stec chiu
dung ctia nan nhan va khién ho khéng thé
ngu, sinh hoat va lam viéc binh thwong,
tham chi rat kho khan d€ thoat ra khoi
cam gidc nay (Susan va cOng su, 2015).

Lién tuc hoi tuwong lai qua kht kinh
hoang hodc gédp cac con ac mdng vé trai
nghiém khi bi mua ban khién nan nhan
nhay cam va thuwong né tranh cac kich
thich lién quan dén sang chan tam ly. Ho
thuwong cd gang tranh suy nghi hay néi
nhing chuyén lién quan dén cac su kién,
hoat dong, dia diém, am thanh, va mau
sdc ¢6 thé goi nhé dén nhitng su kién da
tirng xay ra.

Lo ngai bj ki thi

Nhitng nguwoi tirng bi mua ban thwong
lo so bi gia dinh hodc cong dong ngai tiép
xtc hodc xa lanh vi ho da tirng bi mua
ban (Moskowitz, 2008, UNODC, 2008).
Nhin nhéan ctia cdng dong vé nhitng nan
nhéan bi mua ban la mét trong nhirng yéu
t6 khién nan nhan lo ngai bi ki thi khi
tro vé. Thuc t&€ qua cong tac hd tro nan
nhan cling nhu cac két qua nghién ctru, c6
nhiéu nan nhan da phai trai qua cam giac
bi ki thi boi chinh gia dinh va cong dong
cta minh. Nhitng nguoi ¢ tudi vi thanh
nién tré vé bi anh hudng nang né nhat
khi hang xém va gia dinh cho rang ho da
tham gia hoat dong mai dam.

Sw ki thi tr gia dinh va cong dong
khién nhitng nguoi bi mua ban khong
mudn cong nhan hodc thira nhan ban than
la nan nhan. Mot s6 nguoi mudén dwoc
nhin nhan la nguoi di cu trai phép hoac
kém may man trong qua trinh di cu, cht
ho khong muoén dugc coi la nan nhan bi
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mua ban. Su ki thi d6i véi cac nan nhan
c6 thé duoc giai thich thong qua lang kinh
gidi va chuan muc xa hoi khac biét d6i véi
nam va nit (Jean, 2002).

Co6 nan nhan nam cho r@“mg, viéc ho
dwoc coi la nan nhan bi mua ban nghe
giong nhw mot sy xtic pham, nhitng ngwoi
xung quanh c6 thé ché nhao ho (ICMPD,
2007). Biéu nay cing c6 thé do nhiing
dinh kién vé€ nam tinh va ho cam thay
mién cudng khi coi minh 1a “nan nhan”
can duoc ho tro (IOM, 2007).

Khoéng chi c¢6 nam gidi, mot sd nan
nhan n& cing khong mudn coi minh 1a
nan nhan bi mua ban. Nguyén nhan co
thé do quan niém sai 1dm rang, MBN la
lién quan dén béc 16t tinh duc ma loai trie
cac hinh thtrc boc 16t lao dong khac (IOM
2007). Thém vao do, nan nhan nit bi mua
ban thuwong e ngai viéc bi mua ban c6 thé
anh huwong t6i cudc song héon nhan ctia ho
khi tro vé. Ho lo ngai nguoi chong hién tai
hodc nguoi chong tuong lai c6 thé khong
chap nhan; hodc khi cudc song vo chong
c6 mau thuan, nguoi chdng c6 thé dem
chuyén qua kh bi mua ban ra dé€ phan
xét, danh gid tiéu cuc vé ho. Tlr nhing
lo ngai nay, ho ban khoan khong biét cé
nén ndi voi nguoi ban doi ctia minh vé
qud khtt bi mua ban hay khong va noéi vao
thoi diém nao thi hop ly. Tham chi, c6 nan
nhan khong mudn két hon vi nghi rang
cudc song cta ho sé tot hon khi khong két
hon (Susan va cong s, 2015).

Pdnh gid ban thin thdp vd cdm gidc
toi 16i

Hau hét cadc nan nhan bi mua ban nhin
nhén va danh gia ban than thap kém va c6
cam giac toi 16i. Ho tu cho minh 1a khong
c6 gia tri va khong c6 gi dé€ khao khat
trong tuong lai (Susan va cong sy, 2015).
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Ho thdy minh thap kém hon nguoi khac
(Kara va Elizabeth, 2019). Theo nghién
cttu tit nhitng nan nhan da tro vé, Cathy
and Nicola (2013) da chi ra rang, nan
nhan thwong ty trach ban than vi da “ngu
ngoc”, “ca tin” hoac “da mac sai 1dm rat
16n” vi d3 tin theo 10i du d6 va ltra gat ctia
nhittng ké MBN.

Mtic d6 va cam gic tdi 16i, xAu hd nay
cta titng nan nhan cting khac nhau tuy
thudc theo gidi tinh, hinh thitc bi boc 16t
va lam dung ma ho da trai qua. Mot sd nan
nhan nam thuong bi bat ép lam cong viéc
trai phép hoac vi pham phap luat, va co
thé da trd thanh “t6i pham” véi tdi danh
duoc quy dinh. Khi trd vé qué huong, nan
nhan thuong cam thay mdc cam, dau kho
vi ho da mic sai 1Am va cam thay minh toi
16i vi da mang tiéhg xau hodc rac réi cho
gia dinh, dong ho (UNODC, 2008). Ddi véi
nan nhan nt, da phan bi mua ban v6i hinh
thire boc 16t tinh duc, ho cam thdy minh
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khéng con “sach s&”, “trong trang” vi da
ting tham gia cdc dich vu mai dam. Ho
thuong cd cam tdi 16i tot do, khong xtmg
dang khi dugc gitp dd, hd tro tir t6 chic,
gia dinh va nhitng nguoi xung quanh tai
cong dong (Cathy and Nicola, 2013).
Swgin két dau thuong (trauma bonding)

Trong mot s6 truong hop MBN, moi
quan hé gitta nan nhan va do6i tuong
MBN c6 thé tao ra sy gan két dau thuong

“hoi
Stockholm” & nan nhan bi mua ban. Hoi
chttng nay la mot phan tng tam ly ma
& d6, nan nhan cé thé tré nén gan bé vé

(trauma bonding) hay ching

mdt tinh cam, cam thong vdi nhitng ké
bat gitt ho va trung thanh bao vé ho (Hiép
hoi Canh sat treong quoc gia, 2010). Tuy
nhién, hién nay van chura ¢ nhitng thong
tin chinh xac vé mtrc d6 pho bién ctia hién
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teong nay o trong cac treong hop MBN
va khong phai tat ca nan nhan bj mua ban
déu trai qua héi ching nay.

Su gén két dau thuong duwoc hiéu mot
cach phd bién nhat la viéc doi teong MBN
st dung cac phan thwong va hinh phat
trong qua trinh lam dung, boc 16t nan
nhan dé taing cvong moi lién két tinh cam
manh mé vdi nan nhan. Ddi teong MBN
c6 thé dam nhan vai tro nguoi bao vé dé
kiém soat nan nhan, diéu nay da tao ra sy
nham 1an va phét trién mdi quan hé hoic
sw g:fm bd vdi nan nhan, cé thé khién nan
nhan cam thdy trung thanh hodc yéu ké
budn nguoi. Sw gan két dau thwong nay
trd nén dic biét manh mé khi ndi s hai vé
ké buon nguoi di do6i voi long biét on doi
véi bat ky long tot nao dwgc thé hién ¢ ho
(Lién bang Hoa Ky, 2020).

Tiép xuc v6i chan thuong nhiéu 1an c6
thé anh huong tiéu cuc dén sy phat trién
ctia nao va cach suy nghi ctia mot nguwoi,
thuong dan dén viéc nan nhan trd nén té
liét va mat két noi voi chinh ho. Déi khi,
viéc bi lam dung va bi lam tén thwong
duoc ldp di 1ap lai nhiéu dén muc nan
nhan c6 thé cam thay quen thudc va nay
sinh tinh cam d6i véi do6i twong MBN.
Chinh di€u nay clng c6 thé lam giam
nhtng anh hudng tiéu cuc cua sang chan
tam ly vi nhitng khoanh khac nan nhan
cam thay duoc yéu thuwong, duoc cham
soc tlr doi twong MBN c6 thé bt dap cho
nhitng trai nghiém lo lang, so hai.

Phat trién long biét on va s gan bé véi
ké MBN nhu mét co ché phan tng cua co
thé dé€ nan nhan c6 thé ton tai trong boi
canh ho bi ké MBN c¢0 lap, de doa khién
ho cam thay kiét strc va cam thay bat luc,
khong thé tron thoat. Do d6, khi c6 bat ki
mot sy “giup d6” hay “long t6t” nao cta
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ké MBN ciling c6 thé cé tdc dong t6i nan
nhan khién ho dap tng lai bang long biét
on va su gan bé.

Cé mot sd yéu to cd thé lam phat
trién moi lién hé phu thudc va gén két
cta nan nhan véi ké MBN. Vi du nhw
viéc nan nhan thiéu kha nang tiép can
v6i cac nguodn lwc ho tro, dich vu nhu
nha 6, cham sdc y t&, viéc lam, thu nhap,
gido duc c6 thé khién ho phai phu thudc
vao ké MBN nhiéu hon. Hay hoan canh
kinh t& va xa hoi gdp nhiéu kho khan
ctua nan nhan nhw su ngheo doi, hoan
canh bi bao hanh, xam hai & qua kh ¢6
thé goép phan cung c6 cam giac tin tuwong
va long trung thanh ctia nan nhan vdi ke
MBN.

Khi roi khoi méi quan hé gan két dau
thwong, nan nhan c6 thé cam thdy mat an
toan. Ho c6 thé gian d, budn ba va té liét,
suy nghi tiéu cuc vé tuong lai, r6i loan vé
tam tri va nan nhan c6 thé quay trd lai véi
ké MBN. Do d6, viéc nan nhan “tai mua
ban” vdi ké budn nguroi nén duoc xem xét
trong ké'hoach hd tro.

Hién tuong gan két dau thuong nay
cO thé khién nan nhan c6 cac hanh vi nhw
bao vé ké mua ban, cham khai bdo hay
khong san sang hop tac véi cac co quan
chttc nang. Nhitng phan tng nay c6 thé
khién co quan chtrc ndng nhin nhan day
nhu mot s “dong pham” hodc khong
hop tac ctia nan nhan.

Tiic gidn, oan hdn ké mua bdan

D61 voi ké MBN, nan nhan khi trd vé
van con nhitng cam xtc tiic gian, bat binh,
va 0oan han ké mua ban ho. Ho mudn
danh, mudn tong nhitng ké MBN vao tu.
C6 nhitng nan nhan cam thdy rang ho
khong bao gio ¢6 thé quén va tha th cho
nhitng viéc da xay ra voi ho (Susan va
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cong s, 2015). Diéu nay thuong xay ra doi
v6i nhitng nan nhan da ting trai qua thoi
gian dai bi boc 16t tinh duc, cudng biec lao
dong va su uy hiép, thu doan cta nhing
ké MBN d6i vdi gia dinh va ban than nan
nhan. Mtrc d¢ titc gian véi ké MBN thuong
tang 1én sau nhiing 1an chay tron khong
thanh cong hodc mat hy vong tai nhiing
noi giam gittr va mua ban nan nhan.

Sang chdn tdm lij 6 nan nhdn ld tré em

Rat nhiéu nghién cttu da chi ra van nan
MBN da d€ lai nhitng sang chan tam ly
cho nan nhan la tré em & cac mic do khac
nhau. Khi bi mua ban, tré bi tach khoi gia
dinh va cong dong, tré bi lam dung thé
chat, tinh cam va tinh duc; tré bi de doa,
6 1ap hay chiing kién canh nguoi khac bi
lam dung (Mitchels, 2004).

Cac ton thuwong tam ly duoc ghi nhan
0 nhing tré bi bd roi, bi lam dung thé
chat, tam ly va tinh duc thuong thay nhu
tré bi trdm cam, lo au, cang thang (Browne
& Finkelhor, 1986; Kendall-Tackett,
Williams, va Finkelhor, 2001; ECPAT,
2006a; Kiss va cong su, 2015); co y dinh
tee sat (Kiss va cong sy, 2015; Dykman
va cong s, 1997; Kaufman, 1991; Nelson
va cdng suw, 2002; Sneddon, 2003); rdi
loan cang thang sau sang chan (Browne
& Finkelhor, 1986, Kendall-Tackett,
Williams, & Finkelhor, 2001; Dykman va
cong su, 1997; Kaufman, 1991; Nelson va
cong si, 2002; Sneddon, 2003); danh gia
ban than thap, thiéu tw tin va thu minh
(ECPAT, 2006a; Bousha & Twentyman,
1984). Néu tré bi mua ban hodc bi mua ban
nhiéu lan khi con nho ¢é nhiéu nguy co
mac cdc bénh tdm than khi trudng thanh
(Read, 1997; Edwards, Holden, Felitti, &
Anda, 2003; Horwitz, Widom, Loughlin,
& White, 2001; Widom, 1999).
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Nghién cttu ctia Greene Ross W va J.
Stuart Ablon (2006) chi ra rang, sang chan
tam ly tac dong t4i su phat trién ctia ndo
ciing nhw hanh vi ctia tré em va vi thanh
nién. Diéu nay co thé anh hwong dén cac
k§ nang giao tiép nhu kha ning dién ta
cam xuc, diéu chinh cam xtc hay thé hién
cam xuc phu hgp véi tinh hudng, ky nang
to chirc, 1ap ké hoach cling nhu cac ky
nang xa hoi nhue nhan biét tac dong caa
hanh vi d6i véi nguoi khéc.

Qua cac nghién cttu cho thay, sang
chan tam ly ¢ nan nhan bi MBN la rat pho
bién vdi cac miec d§ biéu hién, anh hudng
khac nhau ¢ titng nhém nan nhan. Can
danh gid mitc d0 nghiém trong va thoi
gian ctia cac lam dung, boc 16t cta tinh
trang MBN va c¢6 thoi gian phuc hoi phu
hop (Mazeda va cong s, 2010).

3. M6t s6 rao can tim ly ctia nan nhéan
khi tham gia vao qua trinh tu phap hinh
st cla cac vu an mua ban nguoi

Nan nhan bi mua ban thuong trai qua
sang chan tam ly & mtc do khac nhau.
Nhitng ton thwong tam ly nay c6 thé co
anh hwong sau sdc, 1au dai dén nan nhan,
do d6 ho c6 thé khong hd tro va tham gia
vao qua trinh t6 tung hinh s, it nhat la
trong giai doan dau (UNODC, 2009a).
Phan nay sé phan tich mdt s6 yéu td can
trd viéc nan nhan tham gia vao qua trinh
tu phap hinh sy trong cac vu an MBN.

So chinh quyén

Trong quad trinh bi mua ban, nan nhan
thuong roi vao tinh trang khong cé giay
phép cu tra, gidy phép lao dong hoac
tham gia vao cac hoat dong trai phép nhw
mai dam, sit dung ma tuy, trong can sa
trai phép,... Trong mot s6 truong hop, ké
MBN da dwa ra cac thong tin khién nan
nhan s¢ chinh quyén nhu nan nhan sé bi
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bt bo tu, truc xuat, bi truy to vi tinh trang
cw tru bat hop phap hodc cac hoat dong
bat hop phap ma ho tham gia vao trong
quad trinh bi mua ban (UNODC, 2009a). Do
d6, ho lo so bi nguoc dai, truc xuat hoac
nhing rui ro d6i véi sy an toan ca nhan
cta ban than hoac gia dinh ho (ICMPD
2006; IOM 2007; UNODC 2009b).

Ngoai ra, trong qua trinh tu phap hinh
sw, nan nhan thwong cam thay so hai, lo
lang khi tiép xtic va lam viéc véi cac can
bd diéu tra. Sau chan thwong, nan nhan
thwong dwa ra nhitng thong tin thiéu nhat
quan hodc khong day du. Ho cling c6 thé
tim cach che giau hodc giam thiéu cac
hanh vi khong t6t vi sg rang ho sé khong
duoc tin teong hodc rang ho sé bi d6 16i
cho hanh vi ctia minh. Viéc can bo diéu
tra nghi ngo hay chat van nhiing thong
tin khong nhat quan nay co6 thé lam anh
huwong khong tot t6i tam ly ctia nan nhan
va hiéu qua cta cac cudc diéu tra (TG chitc
theo doi quyén con nguoi, 2013).

So bi 19 thong tin cd nhan va qud khir
bi mua ban

Theo UNODC (2009b), mot trong sd cac
rao can khién nan nhan khong chap nhan
tham gia vao cac qua trinh tw phap hinh
sit la bi 16 danh tinh, thong tin ca nhan va
gia dinh. Mot s6 truong hop, danh tinh va
thong tin cd nhan ctia nan nhan da vo tinh
bi tiét 16 trong qua trinh diéu tra, 1am viéc
tai dia phwong; hodc trong qua trinh khai
t0 va xét xtt do can bd chuyén trach hoac
cac don vi bao chi.

Ngoai ra, nan nhan cting thwong lo s¢
vé qua kht bi mua ban ctia minh sé bi
cong khai, bi cong dong xa hoi ky thi va
xa lanh, ddc biét la cac nan nhan bi cudng
bttc lao dong va bdc 16t tinh duc. Chinh
tam ly nay va viéc bi ki thi tai cong dong
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dan tdi viéc ho khong muén minh duwoc
nhin nhan nhu nht*tng nan nhan bi mua
ban, hodc khong muodn ti€p tuc tham gia
cac qua trinh tw phap hinh sy (UNODC,
2008; Moskovitz, 2008).

So bi tra thu

Dé€ an toan va tranh nhitng ric roi, nan
nhéan sé thuong tir cho6i khong tham gia
vao cac qua trinh diéu tra, t& giac toi pham
MBN. Da phan nan nhan cam thay lo so
néu trinh bao voéi co quan chinh quyén
va to giac tdi pham sé bi nhiing ké budn
ngwoi tring phat, tra thu ban than va gay
hai cho gia dinh (D6i dac nhiém Qudc gia
vé Phong chong MBN)®.

Ngoai ra, toi pham MBN thuwong la
nguoi than thiét, quen biét hodc c6 moi
quan hé gia dinh v6i nan nhan. Do d¢,
nan nhan thuong ngai ngan va tranh
tham gia qua trinh tw phdp hinh sy dé€
bdo vé nguoi than trong gia dinh mac
du ho da trdi qua nhitng dau thuwong
trong sudt qua trinh MBN.

Sang chdn va tdi sang chian tdm lij

Viéc ké lai su viéc bi mua ban co thé
khién nan nhan c6 nhiing cang thang
tam ly, hoi twong lai qua khit khién nan
nhan hoang so, tai sang chan, hiéu dong
(mat ngu, tic gian boc phat hoac cau
kinh, canh gidc qua mtc, v.v.) (Susan va
cOng su, 2015). Do do, su san sang hop
tdc cta nan nhan bi mua ban trong qua
trinh t6 tung hinh sy cling c6 thé bi anh
huwong boi nhitng lo ngai lién quan dén
viéc k€ lai trai nghiém trong qua trinh
tro thanh nan nhan (Moskowitz, 2008;
UNODC, 2008). Trong qua trinh diéu

¥ Doi ddc nhiém Qudc gia vé Phong, chdng mua ban
nguoi, Thong tin chung v€ mua ban nguoi. Xem tai:
https://nj.gov/oag/dcj/humantrafficking/downloads/
NJHTTF_FS_Understanding-Victims.pdf.
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tra, xét x&, cac co quan chitc nang can
1ay 101 khai ctia nan nhan vé cac su viéc
da dién ra dé 1am bang ching két toi ke
MBN. Viéc ké lai nhitng trai nghiém nay
c6 thé khién nan nhan cam thdy cang
thang, bat an hay tai sang chan. Tham
chi, mdt s6 nan nhéan chi cdn nghe tén
hodc nhin hinh anh ctia ke mua ban cting
tro nén mat kiém soat, khong tap trung
va ton thwong tam ly.

Do anh hwong cua cac ton thwong tam
ly, nan nhan thuong bi tri nh¢ gian doan,
kho héi twong lai nhitng dién bién trong
qué khtt, khong tap trung, c6 thé nhé sai
1éch, dan dén viéc khong tu tin khi tham
gia qua trinh tu phap hinh su.

Mt niém tin vdo co quan chifc ning
va cdc to chiic tro gitip

Do trong qua trinh bi mua ban, nan
nhan bi ké MBN va ngwoi moi gidi ltra
doi trong thoi gian dai nén da mat niém
tin vao ban than, vao cac co sé tro gitup
va cac luc lwong chitc nang. Theo bao cao
cia BO Y té va dich vu Nhan sinh Hoa
Ky, nhiing ké MBN thuong dung nhiéu
thu doan va hinh thitc khac nhau dé “tay
nao” nan nhan, lam ho hiéu sai léch vé
cac don vi thuc thi phap luat (Heather
va cong su, 2008). Diéu nay da cé nhing
tac dong tiéu cuc toi niém tin cta nan
nhan vao twong lai va vao nguoi khiac,
ngay ca voi can bd cua cac co quan chttc
nang dang cd gang gitip d6 ho. Nhitng
ton thuong da trai qua c6 thé khién nan
nhan mat long tin vdi cac co quan chtic
nang (ICMPD 2006; IOM 2007; UNODC
2009b). Ho khong tin twong viéc tham
gia vao qua trinh tw phap hinh su c6 thé
mang lai cong bang cho ho va cé thé gitup
ho vuot qua dugc nhitng kho khan ma
ho dang phai do6i mdt. Ngoai ra, di€u
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nay cing cé thé lién quan dén nhiing
trai nghiém khong tot ctia nan nhan khi
tham gia vao cac qua trinh tu phap hinh
sy trede day (Doi ddac nhiém Quoc gia vé
Phong, chong MBN).

4. Phuong phép ti€p cin nan nhén bi
mua ban trong qua trinh diéu tra, xét xt
va gidi quyét cac vu 4n mua ban nguoi

Tt nhitng két qua nghién cttu va cac
hoat dong can thiép véi nan nhan bi mua
béan trong cong tac phong, chong MBN, cac
nha nghién cttu, lap phdp va hoat dong xa
hoi trén thé gidi da dwa ra mot so cach tiép
can c6 hiéu qua vdéi nan nhan bi mua ban.
Bang nhitng cach tiép can nay, cong tac hd
tro nan nhan va diéu tra xét xir vu an vé
MBN sé tré nén c6 hiéu qua hon.

Ap dung phwong phdp tiép cin ldy nan
nhdn lam trung tam

Phuong phap ti€p can 1ay nan nhan
lam trung tdm la cach tiép can dua trén
hiéu biét vé nhu cau ctia nan nhan va vi
loi ich tot nhat ciia nan nhan. Nan nhan
cta toi pham c6 nhu cau duoc an toan,
nhu cau dwoc chia sé vé cam xtc va nhu
cau duoc biét vé “diéu gi sé xay ra tiép theo”
khi tham gia vao qua trinh diéu tra, truy
t0, xét xtr (Hiép hoi Canh sat trudng qudc
gia, 2010). Tiép can dua trén hiéu biét vé
nhu cau va lgi ich cua nan nhan sé gitp
can bd diéu tra, xét xir tranh dwoc viéc
vO tinh dwa ra nhitng binh luan hay dat
cau hoi gay ton thuong cho nan nhan
hay d6 16i cho nan nhan (Hiép hoi Canh
sat trudng quoc gia, 2010). Khi nan nhan
dugc ton trong, dwoc quan tam nhu cau
va dugc bao vé loi ich, ho s€ tin twong
va hop tac véi co quan chttc ndng trong
viéc cung cap cac thong tin vé tdi pham
dé gitup co quan chitc nang két toi duoc
ké pham t0i.
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Su san sang khai bdo tdi pham va tham
gia vao qua trinh diéu tra tdi pham cta
nan nhan bi mua ban thwong phu thudc
vao cach tng x cua cac can bg thuc thi
phap luat va su san sang ho tro ctia cac co
quan thuc thi phap luat. Do d6, t6 chtic
IOM khuyén khich sy chuyén déi tir cach
tiép can thuc thi phap luat truyén théng
sang cach tiép can tap trung vao loi ich
cua nan nhan nhu mét phuwong tién tot
nhat d&€ dam bao cong ly (IOM, 2009).

ASEAN (2011) da xay dung cac hudng
dan thuc hanh tét nhat cho cic chu thé
thuc thi phap luat lam viéc voi nan nhan
bi mua ban. Huéng dan khuyén khich cac
quan chitc ddm bao cac quyén va nhu cau
ctia nhitng nguoi bi mua ban dwoc dap
tng trong sudt qua trinh diéu tra va bat
ky thu tuc td tung tiép theo ctia Toa an.

Theo huéng dan cua tiéh trinh Bali danh
cho viéc hd tro va bao vé nan nhan bi MBN
tai khu viee chau A Théi Binh Duong?, cach
tiép can 1ay nan nhan lam trung tdm nhan
manh mét s6 luu y sau day:

Khong phin xét: Mot trong nhitng rao
can han ché nan nhan tham gia vao qua
trinh tw phap hinh sy la s¢ bi danh gia,
so bi d6 161 va so bi két t0i. Do do, cac
can bd tham gia vao qua trinh diéu tra
can tao ra mot moi truong khong phan
xét bang cach tran an nan nhan. Can cho
nan nhan biét rc:?mg, can bd 6 d6 khong
phai d€ phan xét hanh vi cta nan nhan,
va khang dinh véi nan nhan rang khong

* Tién trinh Bali, Ndng cao va ciing cd’ cdch tiép can 1dy
ngn nhin lam trung tdm, Tai liéu hudng dan danh
cho can bg, nguoi thuee thi phap luét trong qua trinh
xac dinh, hd tro va bao vé nan nhan bi mua ban
tai Khu vec Chau A, Théi Binh Duong, xudt ban
nam 2016. https://www.baliprocess.net/UserFiles/
baliprocess/File/RSO-CIFAL-curriculum%20
Enhancing%?20a%20Victim-Centered %20Approach_
A4 _Final_2017-02-14_for-web.pdf
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c6 hanh vi nao ttr phia nan nhan c6 thé
cho phép ké nghi pham tan cong va bdc
10t ho.

Duwoc dam bdo quyén riéng tw va bi mat:
Nhiing thong tin ctia ¢4 nhan can dwgc
dam bao gitt bi mat va dugc tuan thu boéi
tat ca cac can bo tu phap hinh su va nhing
nguoi c6 lién quan hodc lam viéc truc tiép
vOi nan nhan.

Duwegc tiép cin va thong bdo nhirng thong
tin lién quan dén quyén cua nan nhin va qua
trinh tw phdp hinh sw: Nhitng thong tin vé
quyén loi va nghia vu ctia nan nhan va
trinh ty qud trinh te phap hinh su phai
duoc théng bdo day du véi nan nhan bang
van ban hodc 16i néi. Pam bao rang ho da
cung cap thong tin day du trudc khi tién
hanh cac qua trinh xac dinh, diéu tra, truy
td va bao vé nan nhan.

Tiép cdn dua trén hiéu biét vé sang
chin tam ly

Tiép can dua trén hiéu biét vé sang
chan tam ly la viéc thira nhan sy hién dién
cua sang chan tam ly va nhing hau qua
ma chan thwong tam ly gay ra d6i véi nan
nhan va gia dinh ctia ho. Cac phan t¢ng tw
phéap hinh su dwa trén hi€u biét vé sang
chan tam ly c6 th€ gitip tranh gay tai sang
chan tam ly cho nan nhan, tang sy an toan
cho nan nhan va giap hd tro cho qua trinh
hoéi phuc cta nan nhan.

Cac can bo tham gia vao qua trinh tu
phap hinh su can duoc dao tao d€ c6 hiéu
biét vé sang chan tam ly cta nan nhan
va tac ddng caa sang chan tam ly doi voi
nan nhéan va gia dinh hg. Can bd can nhan
thitc rang nan nhan ciing c thé da trai
qua sang chan nang trong qua kht, ho c6
thé da vuot qua hodc hién tai van bi anh
huong boi nhitng sang chan nay; tir do,
can bo diéu tra, xét xtr c6 nhiing phan ting
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pht hop, tranh gay tai sang chan tam ly
cho nan nhan.

Dé han ché phai ké lai nhiéu lan trai
nghiém bi mua ban c¢6 thé khién nan nhan
cang thang, hoang so hodc tai sang chan,
co quan diéu tra, xét xtt c6 thé ghi am lai
cac cudc phong van 1ay 1oi khai cta nan
nhan. Ngoai ra, viéc ghi am qua trinh lay
10i khai ctia nan nhan cting gitp cho can
bd diéu tra ghi lai nhitng phan tng tic
thoi ctia nan nhan do sang chan tam ly (T
chtrc theo doi quyén con nguoi, 2013).

Trong qua trinh tham gia diéu tra,
truy to, xét xt, nan nhan c6 thé phai doi
mat voi ké MBN. Viéc d6i mét nay c6 thé
gay ra tam ly so hai cho nan nhan. Dy 4n
Phong, chong MBN khu vuc chau A da
xac dinh mot loat cac bién phap cé thé
duoc st dung dé khic phuc tam ly s¢ hai
cua nan nhan bi mua ban khi c6 mat cua
ké budn nguoi, dé€ giam b6t ton thwong
cho nan nhan cua t6i pham tinh duc khi
dang lam ching trong cac quy trinh cua
Toa an. Cac bién phap bao gom: Dung mot
man hinh tam thoi tai toa dé bao vé nhan
ching tranh phai khai triec dién truedce bi
cdo, cho phép ho lam ching tir xa thong
qua lién két video, tién hanh cac thu tuc
ctia phién toa trong camera va cho phép
ndp tién trude khi xét xt, giap loai bd sy
can thiét phai xuat hién cua ngwoi bi mua
ban trong qua trinh xét xt (Smith, 2010).

Nan nhan la nhan ching quan trong
nhat dé cung cap bang chiing trong qué
trinh t0 tung hinh sy chdng lai nhitng ké
MBN va dé két tdi ké tdi pham (UNODC,
2008a). D€ tang su san sang va kha ning
tham gia ctia nan nhan trong viéc hd tro
phat hién va truy to ké MBN, tat ca nan
nhan bi mua ban cAn duoc hd tro va diéu
tri tam ly. Diéu nay nén duoc chinh thic
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dua vao luat phap hodc chinh sach cua
quoc gia dé€ chong lai nan MBN, bat ké
nan nhan cé san sang hd tro to tung hinh
sy ban dau hay khong (ASEAN, 2011).
“Cdc nan nhin nén dwoc 6n dinh trudc khi
ho dwoc phong van chi tiét vé nhitng i dd xdy
ra v6i ho” - diéu nay ¢ nghia la ho c6 thé
can tiép can mot loat cac dich vu cham séc
sttc khoe, hd trg xa hoi, nha ¢ 6n dinh va
an toan, hd tro tai chinh (UNODC, 2009a).

Nhiing cin nhdc dic biét khdc

Nhay cdm vé giéi: Cac huwéng dan thuc
hanh t6t vé tiép can nan nhan trong qua
trinh tu phap hinh su chi ra rang, can cé
sw nhay cam vé gidi trong viéc tiép can
v6inan nhan. IOM (2018) ciing ¢ khuyén
nghi vé viéc nén 4p dung cach tiép can vé
gioi dé€ trong qua trinh giai quyét tat ca
cac vy an MBN, ap dung véi tat ca cac nan
nhan, va can duoc dam bao rﬁmg cac nan
nhan déu dugc d6i xt cong bang, khong
phan biét gidi tinh ctia ho. Vi du nhu viéc
lya chon gidi tinh ctia can b tiép xtc va
lam viéc véi nan nhan clng la mdt can
nhac quan trong d6i véi cac co quan chtec
nang lién quan. Theo Hiép hoi Canh sat
treong My (2010), canh sat da st dung
ngroi phién dich la ntt khong phai la can
bd dia phwong hay thudc co quan diéu tra
trong cac cudc phong van véi nan nhan
ntt. Hay trong qua trinh ti€p can véi nan
nhan nit c6 nhitng phan ttng nhay cam vaéi
nam gidi, can phan cong can b nit hodc
¢ can by nit tham gia vao qua trinh lam
viéc voi nan nhan. Do d9, nhiéu to chirc,
chuong trinh qudc t€ cling dé nghi cac can
bd thure thi phap luat phai dugc dao tao
vé cach tiép can nhay cam gi6i nham gitp
qua trinh te phap hinh sy dwoc thuan loi,
dong thoi bao vé quyén cua nan nhan mot
cach tot nhat (IOM, 2018).
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Nhitng cdn nhdc ddc bigt dén tré em:
Mac du nhiém vu ctia cdc co quan thuc
thi phap luat la dua t6i pham MBN ra
trudc vanh mong ngua va chiu nhitng
trieng phat thich dang vé hanh vi cua
ho, nhung don vi nay van phai lam viéc
chdt ché vdi cac co quan bao vé tré em dé
dam bao quyén cua tré em la nan nhan
cta cac vu an MBN van duoc xem xét va
can nhac (IOM, 2018). Mot s6 luu y va
can nhic dic biét danh cho nan nhan bi
mua ban la tré em bao gom: a) Loi ich tot
nhat cta tré em la di€u toi quan trong
va cAn duoc can nhic moi ltic, moi thoi
diém; b) Tat ca vu &n MBN lién quan dén
tré em déu cé yéu td nhay cam va doi
hoi mic do cham séc dac biét; ¢) Sy an
toan va nhu cau cua tré em ludn dwoc
uu tién hon cac nhu cau vé diéu tra vu
an MBN; d) Trong qua trinh bdo vé va
ho tro trong cac vu an MBN, cdn bo thuc
thi phap luat cAn dam bao rang khong
mot nan nhan nao la tré em bi bo lai va
lang quén; e) Nén cé nhitng luu tam can
trong trong qua trinh diéu tra, truy t6 vu
an MBN, dam bao rang tré em sé khong
bi ton thwong tam ly hodc tai sang chan
(I0OM, 2018; IOM, 2007).

5. Két luan va mot s6 dé xuat

Cac két qua nghién ctu trén cho thay
nhitng biéu hién sang chan tam ly ton
tai kha pho bién ¢ nan nhan bi mua ban.
Sang chan tam ly ¢6 ¢ ca nan nhan nam,
nan nhan nt, dac biét nghiém trong voi
nan nhan la tré em. Tac dong cua MBN
dén tam ly ctia mdi c4 nhan la khac nhau
tuy thudc vao do tuoi, gidi tinh va hinh
thirc boc 16t, lam dung va thoi gian bi boc
16t, lam dung.

Cac can bo tham gia vao qua trinh tu
phép hinh sy ctia cac vu &n MBN can nhan
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thirc duoc tinh phd bién, mic d¢ nghiém
trong va anh huong cua sang chan tam ly
0 nan nhan bi MBN. Tt d6, dwa ra nhitng
dap tng dua trén hiéu biét vé sang chan
tam ly cua nan nhan d€ tranh lam ton
thuwong thém va gay tai sang chan tam ly
cho nan nhan.

Nan nhan khi tham gia vao qua trinh
di€u tra, truy to, xét xit c6 nhu cau duoc
dam bao an toan, bi mat danh tinh, dwoc
ndi 1én tiéng ndi cua minh va dugc cung
cap thong tin day du vé qua trinh tham
gia cta ho. Sy hop tac va phdi hop cua
nan nhan trong cdc qua trinh nay cing
tuy thudéc mot phan 16n vao thai do va
cach ting xt¢ ctia can bd chitc nang. Cach
tiép can dwya trén nhu cau va lgi ich caa
nan nhan da chi ra la c¢é hiéu qua tot nhat
gitup nan nhan tham gia tich cyrc vao viéc
truy t6 to6i pham. Do d6, can bd céc co
quan lién quan can dwoc dao tao dé hiéu
biét vé nhitng tac dong caa MBN dén
tam ly, nhu cau cua nan nhan va phuong
phéap lam viéc tap trung vao loi ich cua
nan nhan.

Mic du cac khuyén nghi ctia cac to
chtrc quoc t& dwa ra la nan nhan can duoc
tri liéu tam ly trwdc khi tham gia vao
qua trinh te phdp hinh sy nhung tai Viét
Nam, viéc ho trg va phuc hoi vé stic khoe
tinh than cho cac nan nhan con gap nhiéu
kho khdn do con thiéu cic chuyén gia va
dich vu hd tro tam ly c6 chat lwgng. Do
d6, cac co quan chirc ndng can dic biét
quan tam viéc tang cwong kha nang tng
pho véi sang chan tam ly cho nan nhan bi
MBN. Diéu nay sé hé tro cho cac co quan
thuee thi phap luat thuc hién nhiém vu cta
minh hiéu qua hon thong qua su hop tac
ctia nan nhan cting nhue kha nang phuc
hoéi ctia nan nhan./.
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TAC BONG TAM LY DOI VGI NAN NHAN DUGI 18 TUOI
KHI LAY LG KHAI TRONG VU AN MUR BAN NGUGI

LUONG HAI YEN*

Nan nhdn trong vu dn mua bdn nguoi dudi 18 tudi la nhitng nguoi chwa phdt trién
hoan thién cd vé thé chdt ldn tinh than nén nhdn thitc vé quyén han va trach nhiém
khi tham gia t6 tung ciing nhw kha ning tdp trung lang nghe, khai bdo con nhiéu han
ché. Do d6, viéc ndm bt tam 1y va cé cdc phuwong phép tic dong tam 1y phi hop d6i
vGi 461 tuwong ndy trong vu dn mua bdan nguoi la yéu t6 quan trong gitip cho cdc chi
thé'tién hanh iy 10i khai thu thdp dwoc 10i khai ciia nan nhan mgt cich day du, khdch
quan nhdt.

Tix khéa: Vu dn mua bdan nguoi, t0i pham mua bdn nguoi, nan nhan dudi 18 tudi.

Ngay nhdn bai: 09/6/2021; Bién tdp xong: 10/6/2021; Duyét ding: 17/6/2021

Victims of human trafficking under the age of 18 are those who have not yet fully
developed both physically and mentally. They may have limitations in knowing
their rights and responsibilities when participating in legal proceedings; and may
be limited in their ability to provide statements. Understanding the victims’, their
psychological impacts and having a appropriate approach is an important factor
to help the relevant agencies to obtain comprehensive and objective testimonies,

especially of victims under the age of 18.

Keywords: Human trafficking cases, human trafficking crimes, victim under the age of 18.

rong qud trinh giai quyét vu

an mua ban nguoi, cac chu thé

thuc thi phap luat phai st dung
rat nhiéu bién phép thu thap ching ct,
trong do6 c6 bién phap 18y 10i khai ctia nan
nhan. Day la bién phdp thu thap ching
c hiéu qua nhung ciing gap nhiéu khé
khdn trong thuc t€, nhat la d6i voi nan
nhan duwdi 18 tudi. Boi 1€, doi twong nan
nhan nay trong vu 4n mua ban nguoi dé
ton thuwong va cé thé bi anh hudng nang
né (vé ca thé chat va tam ly) do bi xam
hai hodc béc 16t. Ho gap nhiéu kho khan
trong viéc di€u chinh cam xtc va thuong
thiéu do treéng thanh vé tam ly khi doi
mat véi nhing ap luc vé mat cam xtc
trong qua trinh khai bdo ¢ ca giai doan
diéu tra, truy t6 hodc xét xtr. Vi vay, viéc
nam bat tam 1y d6i v6i nan nhan dudi 18

s2 Khoahoc Kiémsat

tudi co y nghia v6 cung quan trong dé cac
chu thé thyc thi phap ludt s dung cac
bién phap tac dong tam ly phu hop trong
qua trinh 1dy 10i khai.

Lay loi khai nan nhan dwdi 18 tudi
trong vu &n mua ban ngwoi la hoat dong
diéu tra thu thap ching ct thong qua
viéc tiép xuc tam ly, dat cau héi dé€ nan
nhan tra 1oi vé doi twong thuc hién hanh
vi pham t6i mua ban nguoi va cac tinh
tiét khac ctia vu 4n nham chting minh
lam sang to sy that vu &n mua ban ngwoi.
Nan nhan duwdi 18 tudi la mot trong sd
nhém nguoi dé bi tdn thwong nén trong
qué trinh 1ay 10i khai, bén canh viéc st
dung cac chién thuat, thu thuat, cac can
b thue thi phdp luat can phai cé cach tiép

* Tién si, Truong khoa Téi pham hoc va Diéu tra tgi
pham, Truong Pai hoc Kiém sdt Ha Noi
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can dac biét d& nam bat duwoc cac yéu to
tam ly ctia nan nhan. Viéc nay cd y nghia
rat 16n trong tng xt va diéu chinh giao
tiép cho phu hop. Qua trinh 18y 10i khai
nan nhan dwéi 18 tudi trong vu 4n mua
ban nguoi can dam bao sy tiép xtc tam
ly than thién, tao bau khong khi tin cay,
an toan dé nan nhan khai bdo mot cach
thoai mai, tw tin, chinh xac, day du nhat.

Viéc 1dy 101 khai cua nan nhan dwdi
18 tudi trong vu an mua ban nguoi la
mot hoat dong diéu tra mang tinh nhay
cam va phttc tap, bdi nan nhan sé cé
hang loat cac phan tng vé tam ly va
cam xuc phai trai qua khi vu viéc xay ra
cling nhw trong qua trinh giai quyét vu
an. Mot s6 nha khoa hoc khi nghién ctru
vé tac dong tam ly cho rang: Tdc dong
tam ly la hoat dong tich cuc va chu dong
cta con nguoi, bi€u thi phuong thirc tac
dong ctua cd nhan hay cta bo phan nguoi
nay dén mot ca nhan hay mot by phan
nguoi khac trén phwong dién tam ly
nham lam chuyén bién, hinh thanh hay
x6a bo nhitng ddc diém nao do6 trong doi
song tam ly ctia ho.

Nhw vdy, tac dong tam ly khi 14y
loi khai nan nhan la nguoi dudi 18 tudi
trong vu 4n mua ban nguwoi chinh la hé
thong tac dong c6 muc dich, ¢o td chure,
co ké'hoach ctia cac chu thé thuece thi phap
luat nham tac dong dén tam ly lam thay
d6i, hinh thanh hay x6a bo hién tuong
tam ly nao d6 6 nan nhan giap nan nhan
khai bdo, day du va chinh xac vé hanh vi
pham tdi cua doi twong thuc hién hanh
vi pham t6i mua ban ngwoi cling nhu cac
tinh tiét khac ctia vu 4n.

T thuc tien giai quyét cac vu an mua
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ban nguoi ¢ nan nhan dwdi 18 tudi cho
thdy, nan nhan la nguoi dudi 18 tudi
trong vy an mua ban nguoi thuwong co
nhitng yéu t6 tam ly pho bién nhu sau:

- Khong nhan ra, khong biét minh la
nan nhan, tin tedng vao doi tuwong thuc
hién hanh vi pham t6i; la nguoi quen,
ho hang véi d6i twong thue hién hanh vi
pham t0i nén lang tranh, khong khai bao
cac tinh tiét cia vu &n ma nan nhan biét;

- Hoang so, tirc gian, mat niém tin,
xau ho nén khong mudn khai bdo hoac
khai bdo khong khach quan;

- Tw ¢6 1ap, cam thay minh khac biét
hodc ty tach biét, ngai tiét 16 nhiing thong
tin lién quan dén vu an;

- Chéap nhéan viéc bi xam hai, khong
tin twong vao chu thé 1dy 10i khai, lang
tranh khéng khai bdo cac tinh tiét ctia vu
an ma nan nhan biét;

- R&i loan, cing thang, tri nhd bi anh
hwong nén khai bao khong day du;

- Pht nhéan hodc thay déi 1oi khai do
lo s¢ tht pham tra thu, hodc khong nhan
duwoc su cam thong cua gia dinh, ban be,
s¢ bi ban be ky thi, xa lanh...

Theo quan diém cua mot s6 nha khoa
hoc nghién ctu vé tam ly tw phap va
xudt phat tit nhitng yéu t6 tam ly cta
nan nhan la ngwoi dudi 18 tudi trong
vy 4n mua ban nguwoi, trong qud trinh
18y 101 khai, cdc cha thé c6 thé skt dung
linh hoat rat nhiéu cac phwong phap tac
dong tam ly. Tuy nhién, tuy theo tam ly
ctia nan nhan trong mdi vu an cu thé, khi
tién hanh 14y 10i khai nan nhan la nguoi
dwdi 18 tudi, cac chu thé 1ay 1oi khai sé
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TAC PONG TAM LY POI VOI NAN NHAN DUOI 18 TUOL..

st dung cac bién phap tac dong tam ly
pht hop. Co rat nhi€u cac phuong phap
tac dong tam ly nhung mot s6 phuong
phap tac dong tam ly mang tinh hiéu
qua va thuong dwoc ap dung la phuwong
phap truyén dat thong tin va phuong
phap thuyét phuc.

Phuong phdp truyén dat thong tin

Phuong phdp truyén dat thong tin la
phuwong phdp sit dung nhitng thong tin
co lién quan dén cac van dé nan nhan
dang quan tam dé tdc dong, thay doi
nhan thic cta ho lam xuat hién nhiing
cam xtc nhat dinh va dan dén nhitng
thay doi trong thai d6 va hanh vi ctia nan
nhan. Céc thong tin nay sau khi duoc
tiép nhan sé di sdu vao qua trinh tri tug,
lam xuat hién nhitng xtic cdm va dan dén
nhiing thay d6i trong thai d6 va hanh vi
cua nguoi tiép nhan thong tin. Phuong
thiee truyén dat thong tin dén nan nhan
c6 thé tdc dong bang ngdn ngit néi, bang
ngon ngtr viét, co thé dung tai liéu, hinh
anh, bang ghi hinh, bang ghi am hoac
nhiing do vat cu thé...

Khi str dung phuong phép truyén dat
thong tin, cha thé tién hanh 18y 101 khai
sé cung cap mot sd thong tin lién quan
dén vu an va dat cac cau hoi doi vdi nan
nhan. Cac thong tin dwoc dwa ra phai
lién quan téi vy an mua ban nguoi, co
gia tri trong hoat dong 14y 16i khai nhung
khong thé€ la nhitng tinh tiét khién nan
nhan bi anh hwéng, sang chan tam ly khi
nhd lai nhitng sy viéc da xay ra véi minh,
dac biét la nan nhan dwéi 18 tudi trong
vu an mua ban nguoi da tirng bi danh
dap, xam hai tinh duc...

s4 KhoahocKiémsat

Khi @4t cau hoi doi véi nan nhan, can
Iia chon cac cau hoéi phu hop véi Itra
tudi, diéu chinh cdch dat cau hoi va sw
dung ngoén ngl phu hop véi do tudi va
muc dd phat trién ctia nan nhéan, tranh
hoi di hoi lai nhiéu 1an mot cau hoi, st
dung cdc cau héi dai, cau hoi mang tinh
goi y, kho hiéu. Khong nén héi vong vo
ma hoéi thang vao van dé can hoi hogc
hoi 1an lwot tung chi tiét cu thé nham
gitp nan nhan goi nhd lai cac tinh tiét

cla vu an.

Bén canh d6, trong qua trinh lay loi
khai, chu thé tién hanh 1ay 10i khai nén
diéu chinh ngén ngt co thé, thuong
xuyén stt dung giao tiép bang 4anh mat,
ctt chi than thién nhu gat ddu huong tng,
nghiéng nguoi thé hién su léng nghe,
cam thong, chia sé khi tiép nhan 101 khai
cta nan nhan, khién nan nhan cam thay
dugc ton trong, than thién, quan tam, tt
do nan nhan sé c6 thai do tich cuec hon
trong qua trinh khai bao.

Phuwong phap truyén dat thong tin
dwoc ap dung trong trueong hop can lam
tang tri thiec, hiéu biét cta nan nhan.
gitp nan nhan tai hién nhting tinh tiét bi
quén hodc nham 1an, tao kha ning nhé
lai nhitng tinh tiét ctia vu 4n hoac khi can
lam xudt hién nhng xtic cam, tinh cam
nhat dinh, hodc thay déi trang thai cam
xuc ctia nan nhan.

Phuong phdp thuyét phuc

Day la phuong phap dung lap luan,
phan tich, giai thich nham gitip nan nhan
nhan thic rd dang, sai vé cac van de lién
quan téi hanh vi ma d6i twong toi pham

thuc hién; tdc dong vao linh viec tinh cam,
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goi lén nhitng xtic cdm, tinh cam tich cuec,
6 1gi cho viéc tac dong vao thai do khai
bao ctia nan nhan.

Khi st dung phuwong phap thuyét
phuc can cht y: Ludn diém dwa ra phai
rd rang, su phan tich cac luan diém can
c6 nhitng dan chiing cu thé, minh hoa dé
hiéu; 10i néi phai ngan gon va cé trong
tam, khong nén dai dong, tran lan; ngdn
ngtt va cach lap luan phai phu hop vdi
kha ndng nhan thtec theo ltra tudi cta
tirng nan nhan. Khi thuyét phuc, can ton
trong nan nhan bang cach binh tinh lang
nghe; dong vién, khuyén khich... Bén
canh d6, chu thé 1ay 10i khai phai nghién
ctu, ndm viing cac dac diém tam ly, hoan
canh gia dinh, moi treong song, hoc tap...
dé€ dong vién, khich 1€, tac dong dén nan
nhan mot cach tich cwc nhat.

Trudce khi thuyét phuc nan nhan, chu
thé 14y 1oi khai can c6 sy tiép xtc tam ly,
tao su tin cay ctia nan nhan. Vi vay, ky
nang dwoc dao tao mot cach bai ban va
viéc Irra chon gidi tinh ctia nhitng can bd
18y 10i khai la van dé hét stec quan trong,
tao nén sy thanh cong trong qua trinh 13y
loi khai bi hai la ngwoi dudi 18 tudi trong
vu an mua ban nguoi.

Bén canh cac phuong phap tac dong
tam ly néu trén, qua trinh 14y 10i khai
nan nhan la ngwoi dudi 18 tudi trong vu
an mua ban nguoi can cht y mot sd van
dé sau:

- Can kién nhan néu nan nhan la nguoi
duwéi 18 tudi tra 10i cac cau hoi ctia chu
thé tién hanh 1dy 16i khai mot cach cham
chap. Trong treong hop nay, khong nén
thiic giuc nan nhan ma can dung loi 1€
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dong vién hodc dé ho suy nghi, nhé lai
cdc tinh tiét cua vu 4n; khong ngat 16i khi
nan nhan dang khai bdao dam bao viéc
khong lam nan nhan thiéu tap trung hoac
s¢ hai khong tra 10i;

- Cho phép nan nhéan ké lai toan bd
su viéc trudc khi tién hanh hoi chi tiét;
néu can lam ro céc tinh tiét ctia vu an thi
kién nhan chd nan nhan tuong thuat lai
sur viec da xay ra.

Nhu vay, tac dong tam ly d6i véi nan
nhan la nguroi dudi 18 tudi trong vu an
mua ban nguoi la mot qua trinh phtc
tap, doi hoi cac cha thé tién hanh 1dy loi
khai can c6 su chuan bi ky ludng vé diéu
kién hoan canh dién ra tadc dong tam ly
ctia nan nhan, cach thtc tdc dong. Bén
canh viéc phai tuan thu cac quy dinh
cia phap ludt vé bao vé quyén con
nguoi trong to tung hinh su, cac cha thé
tién hanh 1dy 10i khai nan nhan la nguoi
dwdi 18 tudi trong vu an mua ban nguoi
can can ck vao dic diém, lra tudi, tam ly
ctia nan nhan dé thuc hién viéc tac dong
tam ly. Ngoai ra, chu thé tién hanh 1ay
1oi khai phai st dung tri thitc, hiéu biét
vé quy luat phat trién va bi€u hién cua
cac hién tuong tam ly; dac diém tam ly
ctia ngroi dwdi 18 tudi; xac dinh rd muc
dich va ké'hoach tac dong, du doan qua
trinh tadc dong... Tt do, co thai do va
hanh dong phtu hop triedc nhitng phan
tng cuia nan nhan dwéi 18 tudi trong vu
an mua ban nguoi trong qua trinh 1ay
161 khai, dam bao tinh tich cwc d6i vdi
tam ly ctia nan nhan va ton trong cac
nguyén tac dao dtc trong qua trinh tac
dong tam ly./.
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BAO DAM CONG LY DOI VOI TREEM
LA NAN NHAN TRONG CAC VU AN MUA BAN NGUOI.
GOC NHIN TU VUONG QUOC ANH

HOANG THI BICH NGOC*

Tré em dwoc xdc dinh 1 mot trong nhitng d6i tuong yéu thé dé dang tré thanh nan
nhan ciia nan mua ban nguoi trén khdp thé gici. Vwong Quéc Anh la mot trong nhiing
quoc gia c6 ty 1¢ nan nhin cia mua ban nguoi cao, trong dé cé phu nit va tré em. Bai
viét sé phan tich cdc van dé 1y ludgn vé tiép can cong 1y, thyc tién tinh hinh mua bdn
nguoi vd cdc quy dinh cing nhiing nhiing cdch thitc ma Vuwong Quéc Anh da lam dé
phong, chdng mua bdn nguoi, bao vé va bao dam céng lyj d6i v6i tré em ld nan nhin
ciia nan mua ban nguoi.

Tir khéa: Nan nhin, mua bin nguoi, cong lyj, Vuong Qudc Anh.

Ngay nhdn bai: 08/6/2021; Bién tdp xong: 20/6/2021; Duyét ding: 30/6/2021

Children are identified as one of the vulnerable groups easily becoming victims of
human trafficking around the world. The United Kingdom (UK) is one of the countries
with a high percentage of victims of human trafficking, including women and children.
The article will analyze the theoretical issues of access to justice, the practice of human
trafficking and the regulations and ways that the UK has taken to prevent trafficking,

protect and ensure justice for children who are victims of human trafficking.

Keywords: Victims, human-trafficking, justice, the United Kingdom.

1. Tong quan vé mua ban nguwoi va
mua ban tré em

Mua ban nguoi la tdi pham c6 t6 chic
mang tinh toan cau, nhitng ca nhan hay
t0 chtrc thue hién hanh vi nay déu ¢ muc
dich tim kiém loi nhuan ttr viéc béc 16t, loi
dung va xam hai cac quyén co ban ctia con
nguodi. Loai t6i pham nay dién ra nhiéu
noi trén thé gidi véi cac tha doan hoat
dong tinh vi, xuyén quoc gia va thuong
nham vao cc ddi tuong 1a ngudi yéu thé.

Trong pham vi bai viét, véi nhiing
thong tin va sO liéu tong quan, tac gia sé
cht yéu khai thac ttr cac t6 chikc cua Lién
Hop Qudc (LHQ) trong mot vai nam tro lai
day boi nhitng thong tin dé duoc thu thap
trén pham vi toan cau, dam bao tinh khai
quat va tinh kip thoi cua so liéu. S6'liéu ¢
thé khong phan anh con s6 chinh xac nhat

s6 KhoahocKiémsat

tinh hinh thuee tién (bdi ca 1y do chu quan
va khach quan khi thu thap so liéu tir cac
qudc gia) nhung it nhiéu van thé hién duoc
ban chat va phan anh duoc ty 1€ gan tuong
tng voi thuc trang va tinh hinh vé hoat
dong mua ban ngwoi va mua ban tré em
trén thé gidi trong nhitng nam gan day.

Thit nhdt, vé khdi niém

Hanh vi muabdn ngueoi (human-trafficking)
da duoc LHQ néu ro la “viéc mua ban, van
chuyén, chuyén giao, chtta chap va nhan
nguoi nham muc dich béc 16t bang cach st
dung hay de doa st dung vii luirc hay bang
cac hinh thtrc ép budc, bt i, gian lan, Itra
gat, hay lam dung quyén luc hodc vi thé' dé
bi ton thuong hay bang viéc dua hay nhan

* Thac si, Khoa Phdp ludt hinh sy va Kiém sdt
hinh su, Truong Pai hoc Kiém sdt Ha N§i. Nghién
cttu sinh Khoa Ludt, Pai hoc Quéc gia Ha Noi
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tién hay loi nhuan dé€ dat duwoc sy dong y
ctia mot nguoi dang kiém soat nhiing nguoi
khac. Hanh vi béc 1t sé bao gom, it nhat,
viéc boc 16t mai dam nhitng nguoi khac hay
nhiing hinh thitc bdc 16t tinh duc khac, cac
hinh thttc lao dong hay phuc vu cudng birc,
no 1€ hay nhitng hinh thitc tong tund 1§, kho

AT

sai hoac 1ay cac bg phan co theé”.

Tré em trong Nghi dinh thw ctia LHQ
duoc xac dinh “1a bat ki nguoi nao dwdi
18 tu6i”, hay trong biéu 1 Cong wdc vé
Quyén tré em ghi ro “Tré em c6 nghia la
nguoi dudi 18 tudi, trix treong hop luat
phép 4p dung véi tré em dé quy dinh tudi
thanh nién sém hon”. C6 thé thay rang,
khi dua ra dinh nghia vé tré em hay nguoi
chwa thanh nién, phap luat qudc t&€ khong
dua vao ddc diém tam sinh ly hay su phat
trién thé chat, tinh than... ma truc tiép
hoac gian tiép thong qua viéc xac dinh do
tudi. Theo d6, tré em va nguoi chuwa thanh
nién déu gidi han la dudi 18 tudi; dong
thoi, phap luat qudc t& md cho cac quoc
gia kha nang, tuy diéu kién kinh t& - xa
hoi, van hod, truyén thong cua minh, c6
thé quy dinh d¢ tudi d6 sém hon?.

Mua bin tré em (children-trafficking)
la mot hinh thttc mua ban nguwoi va cling
dwoc LHQ giai thich 1a hanh vi “mua, van
chuyén, chuyén giao, chita chap, va/hodc
nhan, bt cc mot dra tré véi muc dich nod
1¢, cudng birc lao dong va boc 16t”. Loai
t6i pham nay dién ra gitta nhiéu quéc gia
va vung lanh thé trén toan thé gidi vdi cac
tht doan, hoat dong tinh vi va thuong
nham vao cac ddi teong 1a nguoi yéu thé,
dac biét la tré em.

Thit hai, vé thuc tién tinh hinh hoat
dong mua bdn tré em trén thé gidi

! Diéu 3, Nghi dinh thu Palermo, ngay 15/11/2000.

2 Nguyén Thi Lan Anh, Ha L& Thuy (2017), Quan
nigm vé tudi chiu trich nhiém hinh sy ciia tré em, Tap chi
Nghién cttu Lap phap, s6 17(345).
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Theo Quy Nhi dong LHQ (UNICEF),
tré em la nan nhan chiém gan 1/3 (2018)°
trong tong s6 cac nan nhan cta t6i mua
ban nguoi va UNICEF con cho rang con
s0 thue t&'c6 thé 16n hon nhiéu. Pong thoi,
trong bdo cdo cua td chitc UNODC ndm
2018% ct 10 nan nhan thi sé c6 05 nguoi
phu nt, 02 tré em gai; 1/3 tong s6 nan
nhan duwgc tim thdy la tré em (trong do:
46% phu nit, 19% tré em gai, 15% tré em
trai). Nguwoi thiec hién hanh vi mua ban
noi chung va mua ban tré em noi riéng
thuong nham dén cdc muc tiéu (nan nhan)
thudc nhoém yéu thé'’hodc dang o trong cac
tinh trang kho6 khan nhat dinh, vi du nhw
phu nt, tré em séng ¢ vung sau, vung xa,
nguoi c6 hoan canh gia dinh khé khan,
nguoi bi han ché nhan thic, tré em thiéu
sw giam sat ctia cha me, tré c6 van dé vé
strc khoe va nhan thirc.

Tré em khi tré thanh nan nhan cta cac
vu an mua ban nguoi thuwong bi ton hai
rat 16n vé ca thé chat 1an tinh than, dé
lai nhiéu hau qua vé sau nhu bi kiét stic,
nhan thttc bi han ché, thwong xuyén cam
thay so hai va ¢6 don, sit dung cac chat
gay nghién, ty sat,... Hau qua ctia hanh
vi mua ban tré em tac dong rat 16n dén
quyén cuaa tré em, dong thoi dét ra nhiéu
thach thic d6i voi cac qudc gia, vung
lanh tho ciing nhu cac t6 chire phi chinh
pht trén toan cau. Co thé thay, trong linh
vuc phong, chong tdi pham lién quan
dén mua ban ngwoi va mua ban tré em,
ké tir khi Tuyén ngdn quoc t&€ vé Nhan
quyén ra doi cho dén nay da co cac van
ban phap ly duwoc ban hanh béi cac t6
chttc quoc t&€ nhue LHQ, Quy Nhi dong

3 56 liéu tr UNICEE https://www.unicef.org/press
-releases/children-account-nearly-one-third-
identified-trafficking-victims-globally.

* UNODC (2020), Bao cédo Toan cau vé Mua ban
nguoi, https://www.unodc.org/documents/data-
and-analysis/tip/2021/GLOTiP_2020_15jan_web.pdf
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LHQ, T chttc Lao dong quoc t& (ILO),
Uy hoi chau Au (Council of Europe),...
gop phan tao ra cac co sé phap ly cé
gia tri nén tang do6i voi cac qudc gia va
khu vuc trén toan cau. Bén canh cic co
sO phap ly quoc té€ néu trén thi con cé
co s& phap ly do cac qudc gia. Mdi qudc
gia tuy thudc vao tinh hinh kinh t€ - xa
hoi, tinh hinh t6i pham ma dac biét la toi
pham vé mua ban nguoi sé ty ban hanh
nhitng co s& phap 1y trong nwdc nham
muc dich phong, chdng t6i pham vé mua
ban ngwoi, mua ban tré em va cac van dé
lién quan dén tdi pham nay:.

2. Bdo dam cdng ly déi voi tré em la
nan nhan trong cac vu an mua ban nguoi

Theo LHQ, cong Iy la mot khai niém
co nguon goc lau doi, xuat hién hau hét
tte trong tat ca moi nén van hoa va truyén
thong ctia cac quoc gia trén thé gisi. Cac
quoc gia da ap dung va thuec thi cong ly
trong ca cac co ché tu phap chinh thirc va
cac co ché giai quyét tranh chap khong
chinh thc®. Theo d6, cong lyj dugce dién
giaila “sy bao vé xac dang cac quyén cua
con nguoi va dong thoi chong lai nhitng
hanh dong nguoc dai dén cac quyén con
ngudi mot cach cong bang va c6 trach
nhiém. Cong ly bao vé cho quyén cua cac
bi cdo, loi ich ciia cac nan nhan ndi riéng
va hon hét 1a bao vé cho su 6n dinh cua
xa hoi noéi chung”®. Va ti€p can cong ly
dwoc xac dinh “viva la quyén co ban ciia con

5 Thuc thé Lién Hop Qudc vi Binh déng gidi va Nang
cao vi thé Phu n&t UNIFEM - Phu nit Lién hop qudc
(UN Women), Théng tin vé tdm quan trong cua quyén
tiép can cong ly va ludt gia dinh cho Phu nit (Fact Sheet
on the importance of women’s access to justice and family
law), tr.1.

¢ Hoi dong Bao An Lién hop qudc (Secutiry Council
— United Nations) (2004), Phdp quyén va qud d¢ cong
ly trong xd hdi mdu thudn va hiu mau thudn (the rule of
law and transitional justice in conflict and post conflict
societies), S/2004/616, doan 7.

O l\? re
s8 Khoahoc¢ Kiém sat

nguoi va vira la phirong tién dé thyce hién cic
quyén con nguoi khdc”’.

Cu thé hon, quyén tiép cin cong 1y cua
tré em da dwoc Cao ity LHQ vé Quyeén con
nguoi (the UN High Commissioner for
Human Rights - OHCHR) dién giai: “Tiép
can cong ly 1a kha nang tim kiém va dat duoc
mot giai phap khac phuc cong bang va kip
thoi d6i véi nhitng xam hai vé quyén trén co
s& phap ly qudc gia va quoc & bao gdm ca
Cong woc ve Quyén tré em. Kha nang tiép
can nay ap dung trong linh virc dan si, hanh
chinh, hinh su... va tat ca cac tht tuc t6 tung
lién quan, anh huong dén tré em (khong gioi
han treong hop) —bao gom ca nhitng tré em
bi budc t0i, tré la nan nhan, nhan chitng hay
bat ki truong hop nao khac”®.

Khanang tiép can cong ly duockién tao
va bao dam dua trén cac yéu to nén tang
quan trong ma theo Chuwong trinh phat
trién caia LHQ (UNDP) nhitng nén tang
dé bao gom: (1) Khuon kho cac quyén va
nghia vu cong dan (hay con goi la sy bao
vé phap ly - legal protection); (2) Khuon
kho thiét ché’ (institutional framework); (3)
Va kha nang cung cap va doi hoi su khac
phuc cho nhitng bat cong hay thiét hai ma
minh phai ganh chiu (capacity to provide &
demand justice remedies). Dya vao nhiing
nén tang trén, tac gia cho rang cc yéu
to nay la cac yéu td quan trong thiét yéu
trong bao dam cong ly cho moi ngwoi, dac
biét la d6i véi tré em - nan nhan trong cac
vu an mua ban nguwoi. Boi lé:

7 Thuc thé Lién hop qudc vi Binh dang gidi va Nang
cao vi thé Phu nit UNIFEM - Phu nit Lién hop quéc
(UN Women), Thong tin vé tdm quan trong cua quyén
tiép cdn cong 1y va ludt gia dinh cho Phu nit (Fact Sheet
on the importance of women’s access to justice and family
law), tr.1.

8 Human Rights Council, “Access to justice for
children,” Report of the United Nations High
Commissioner for Human Rights, UN Doc. A/
HRC/25/35, 16 December 2013, para. 4.
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Co s¢ phdp ly chinh la nén tang quan
trong dau tién dé dam bao su tiép can
téi cong ly cua moi ngwoi, co so phap ly
duoc xay dung dua trén cac chuan muyee xa
hoi qudc gia va qudc t€, tir d6 tao ra cac
khudn kho vé quyén va nghia vu phap ly
cta cong dan. Moi ngroi dan, dac biét 1a
tré em c6 thé dua vao nhitng co sd phap ly
nay dé doi hoi nhiing giai phap khac phuc
hop phéap cho nhiing thiét hai hay bat cong
ma ho da va dang gap phai.

Dong thoi, khudn khd thiét ché” la thiét
ché&'dé dwra nén tang thir nhat vao thuc tién.
“Mot khuon kho bao vé phap ly day du va
phu hop la can thiét, nhung chung chi la
ly thuyét néu khong c6 mot hé thong cac
co quan duogc thiét 1ap dé thyc hién va bao
dam viéc thiec hién ching moét cach dung
dan... Khuon khd thé ché vé tiép can cong
ly khong chi duoc tao lap boi hé thong tw
phap chinh quy (cac toa an, co quan cong
t0, co quan diéu tra...) ma con boi hé thong
tu phap khong chinh quy (informal justice
system) va mot hé thong cac co quan giam
sat (oversight system, bao gom cac co quan
dan ctr, cac to chtrc xa hoi...). Nhiém vu cua
tat ca cac hé thong nay la d€ hién thuc hoa
nhitng giai phap cong bang cho cac tranh
chdp da duoc quy dinh trong phép luéat
chinh th&ng va khong chinh théng. Mbi co
quan trong ting hé thong nay c6 nhing
chttc nang, nhiém vu khac nhau, va do do,
co vai tro khac nhau trong viéc bao dam
tiép can cong ly.””.

Cudi cung, nén tang tht ba la khi
ning cung cdp va doi héi sw khic phuc doi
v6i nhitng bat cong. Nén tang nay phan
anh dén hai yéu t6 co ban, “dé 1a su hiéu
biét phap luat (legal awareness) cia quan
ching va sy sdn cé cung tinh hiéu qua

Vi Cong Giao (2009), Tiép cdn cong Iy va nguyén 1y ciia
nha nuéc phdp quyén, Tap chi Khoa hoc Dai hoc Quédc
gia Ha N¢i, Luat hoc 25, tr.190.
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cua hé thong trg gitp va tu van phap ly
(legal aid and legal counsel system)”*”. Theo
tac gia, nén tang th ba nay dong vai tro
dac biét quan trong trong trieong hop tre
em la nan nhan cta hoat dong mua ban
ngwoi, bdi nhitng tré em la nan nhan
thuwong duoc phat hién khi nhitng tré em
d6 dang & mot noi xa la, khong phai dat
nuedc noi minh sinh ra. Khi roi vao truong
hop d¢, tré em thuwong khong cé da hiéu
biét dé€ xac dinh dwoc dia vi phap ly va
va gap nhiéu rao can trong tiép can cong
ly, vi du nhu han ché vé ngon ngt, van
hoa, nhan thttc phap ly, s xung dot gitra
cac chinh sach nhap cu voi viéc xac dinh
nhitng loi ich t6t nhat cho tré em, gidi han
Ve su twong tac gitra tré em va nguoi tro
giup phap ly do Nha nudc chi dinh, kho
khdn trong viéc tim kiém nguoi giam ho
hop phap (treong hop nan nhan la tré em
khong c6 ngwoi giam ho di kem). Nan
nhan la tré em phai d6i mat voi nhiéu can
bd tw phap, diéu nay c6 thé lam cho tré
em cam thay so hai va thiéu sy tin tudng,
thiéu hop tac. Béi nhitng ly do nay, tré la
nan nhan ctia mua ban nguoi can duoc hd
tro dac biét hon dé co thé vueot qua nhing
kho khan tré gdp phai. Tro giup phap ly
chinh la yéu t& quan trong trong bao dam
tiép can cong ly va quyén duogc ap dung
cac bién phap khac phuc hiéu qua, dic
biét trong bdi canh nan nhan bi han ché'vé
thong tin va c4c hinh thikc hd trg, quan hé
cOng dong con yéu va gap nhiéu rao can.
Tiép can cong ly chinh la quyén con
nguoi cta tré em, gitup tré em tim kiém
mot giai phap khac phuc hiéu qua d6i véi
ban than, dac biét trong trieong hop tré em
tro thanh nan nhan ctia hoat dong mua ban
nguoi. D€ thuc hién t6t nhiing yéu t6 bao
dam cho tré ¢ thé tiép can dugc cong ly
néu trén dat ra nhiéu thach thirc 16n, doi

10 Vi Cong Giao (2009), Tldd. tr.190.
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hoi si nd luc ctia cac quoc gia, cac to chiic
qudc té trong cong tac phong, chong toi
pham mua ban ngwoi noéi chung va bao
dam quyén déi véi tré em la nan nhan cua
mua ban nguoi nodi riéng.

3. Goc nhin tir Vwong qudc Anh trong
bao dam cong 1y ddi v6i nan nhén 1a tré
em trong cac vu &n mua ban nguoi

Khdi quat tinh hinh nan mua bdn tré
em 6 Vuong quéc Anh va moi lién hé véi
Viéet Nam

Vuong qudc Anh'' (sau day goi tat 1a
VQA) la mot trong s6 cac quoc gia cd sO
leong tré em la nan nhan ctia mua ban
nguoi dugc tim thdy rat 16n; nhitng nan
nhan nay chu yéu dén tit mot s6 quoc gia
viing chau A, chau Phi, Déng Au, trong
d6 quoc gia dung dau danh sach la Viét
Nam. Theo s6 liéu bao cao ctia B Ngoai
vu Anh nam 2020, “trong tong so 2,874
vu mua ban ngwoi, c6 246 nan nhan la
tré em duoc phat hién dén tir Viét Nam”.
Do vay, gitta hai quéc gia Viét Nam va
Anh c6 mét soi day lién két vo hinh quan
trong trong cong tac phong, chong toi
pham mua ban ngwoi va mua ban tre
em. C6 mot “Io trinh mua ban nguwoi”
ma trong d6, Viét Nam chinh la diém
xuat phat cia dwong day tdi pham, va
VQA chinh la dich dén' S6 liéu ctia Co
quan Toi pham qudc gia (National Crime
Agency), VQA cho thay con s6 nan nhan
la tré em ctia mua ban nguoi dén tir Viét
Nam van ting lén sau mo6i ndm va chwa
c6 ddu hiéu giam?®.

1 Tén day du: Vuong quéc Lién hiép Anh va Bc Ireland
(United Kingdom of Great Britain and Northern Ireland).

2 Lo trinh mua ban nguoi gitta Viét Nam va Anh
thuong la xuat phat tir Viét Nam di qua cac quéc gia
& chau A va chau Au nhu Trung Qudc, Latvia, Nga,
Belarus -> qua Ba Lan -> qua C.H.Séc -> qua Duc ->
qua Phap/Bi/Ha Lan -> diém dén: Anh. (Trich: Bao
cao ECPAT...., tr.58)
Phttp://www.nationalcrimeagency.gov.Anh/
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Vi s luong nan nhan cta mua ban
ngwoi cao, dac biét la tré em, cung vdi hé
thong tw phdp On dinh, phat trién, VQA da
c6 nhitng hanh dong quyét liét d€ phong
chong va giam thiéu t6i da s luong tdi
pham cling nhw nan nhan lién quan dén
nan mua ban nguoi. Viéc gia tang su thau
hiéu va su hop tac gitra hai quoc gia mot
cach hiéu qua sé mang lai nhiéu gia tri
quan trong, gép phan han ché tdi pham
va bao dam quyén con nguoi va cong ly
ddi v6i nan nhan ctia nan mua ban nguoi
noi chung va tré em ndi riéng.

Bdo dao cong lij cho nan nhin cua mua
bdn tré em theo kinh nghi¢gm Vuong quoc
Anbh (trinh bay dya trén cdc yéu t6 nén tang
ciia tiép cdn cong lj)

(1) Co so phap ly:

VQA duoc cau tao bao gom bon khu
viee (England, Northern Ireland, Scotland,
Wales), ngoai nhitng Pao luat chung ap
dung cho toan bd lanh thd thi mdi khu
vuc cling co nhitng dao luat riéng ap dung
trong pham vi quan ly hanh chinh ctia khu
vuc do. Trong hau hét cdc van ban phap
luat™* & ca bon khu vuc, tré em duwoc xac
dinh la nguoi dwdi 18 tudi. Quy dinh nay
co su twong dong voi hau hét cac Cong
wdc quoc té'co lién quan lién quan dén tré
em va mua ban nguoi. Phong chéng nan
mua ban nguoi 1a mot trong nhitng van
dé quan trong dugc Chinh phtt Anh quan
tam va ban hanh cdc van ban quy pham
phap luat, cac van ban dudi luat va nhirtng
bd chi dan lién quan truc tiép dén phong,
chéng mua ban tré em nham chéng lai
van nan nay, cu thé nhu sau:

publications/national-referralmechanism-statistics

4 The Children Act 1989, The Children (Northern
Ireland) Order 1995; the Children an Young People
(Scotland) Act 2014; the Social Services and Well-being
(Wales) Act 2014, <https://learning.nspcc.org.uk/child-
protection-system/children-the-law#article-top>
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s Khu vuc /Co quan L
Loai van ban Tén van ban
ban hanh
Cong uéc/ Huong | Uy hodi chau Au Cong ude vé hanh dong chong mua ban nguoi
dan quéc té&’ Chi thi s6 2011/36/EU vé phong chdong mua ban nguoi va bao
vé nan nhan
Dao Luit Vuong qudc Anh Dao luat vé Bién gidi, Cong dan va Nhap cu nam 2009
(The Borders, Citizenship and Immigration Act 2009)
England va Wales | Quy dinh vé Mua ban nguoi dé bdc 16t nam 2013 (the Trafficking
People for Exploitation Regulations 2013)
Dao luat vé N6 1é hién dai nam 2015 (The Modern Slavery
Act 2015),
Northern Ireland Dao luat vé Mua ban nguoi va Béc 16t (Tu phap hinh sy va
HS tro nan nhan) nam 2015 [The Human trafficking and
Exploitation (Criminal Justice and Support for Victims) Act]
Scotland Dao luat vé mua ban nguoi va boc 16t nam 2015 (The Human
trafficking and Exploitation Act 2015)
Vuong quoc Anh Dao luat Bao vé si ti do nam 2012 (the Protection of Freedoms
Act 2012)
B6 chi dan Bo ndi vu, Vuong|Bo chi dan v& Nang cao nhan thitc vé nd 1é thoi hién dai va

quéc Anh

xac minh danh tinh nan nhan nam 2017 (the Modern slavery

awareness and victim identification guidance)

England

Hudng dan vé Cham sdc tré em nhan cu khong 6 ngudi gidm
ho va tré em 1a nan nhan ctia n6 1€ hién dai nam 2017 (Guidance
for Care of unaccompanied migrant children and child victims

of modern slavery 2017)

Hudng dan Bao vé tré em bi bu6n ban ndm 2011 (Safeguarding
children who may have been trafficked 2011)

Northern Ireland

Thoa thuén lam viéc vi phticloi va bao vé tré em lanan nhan mua
ban nguoi nam 2011 (Working arrangements for the welfare and
safeguarding of child victims of human trafficking 2011)

Scotland

Chi dan Bao vé tré em & Scotland bi mua ban ndm 2009 va
Hudng dan lién nganh vé mua ban tré em nam 2013
(Safeguarding children in Scotland who may have been trafficked
2009 and Inter-agency guidance for child trafficking 2013)

Wales

Hudng dan thi hanh: Bao vé tré em bi mua ban ndm 2020

Bén canh cac co s¢ phap ly cua khu
vuc va qudc gia, VQA cling 1a thanh vién
ctia LHQ, Lién minh chau Au - tham gia
va trd thanh thanh vién cta cac Hiép wdc
quan trong vé phong, chong mua ban tré
em va bao vé tré em khac do LHQ va Lién
minh chau Au trién khai.

Tat ca nhiing co s& phap ly nay sé
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duwoc bao dam, thuc thi va ap dung vao
thuc tién thong qua céc thiét ché trong xa
hoi, bao gdm céc co quan, to chirc chinh
pht va céc to chire xa hoi khéac. Céc thiét
ché& d6 chinh la nén tang quan trong th
hai trong bao dam tié€p can cong ly d6i voi
nguoi dan noéi chung va doéi vdi tré em la
nan nhan mua ban nguoi ndi riéng.
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(2) Khuon kho thiét ché

Theo hudng giai thich moi vé tiép can
cong ly caia UNDP thi tiép can cong ly
khong chi gioi han trong viéc dam bao
cac quyén lién quan dén xét xit ma pham
vi cua n6 da dugc mo rong ra rat nhieu.
Ngoai dam bao nhitng quyén lién quan
dén xét xtt thi con phai dam bao cac quyén
khéc (vi du nhu quyén duoc bao vé tinh
mang, nhan phdm, danh dw, sttc khoe;
quyén duoc tiép can thong tin; quyén
duoc tro giap phap ly;...) dé€ chung quy
lai ¢ thé cung cdp duwgc mot sy dén bu
xac dang cho nhitng ngwoi chiu thiét hai
da phai ganh chiu.

Do vdy, cac thiét ché tham gia vao
chudi cac hoat dong bao vé cong ly cho
nan nhan mua ban nguoi khong chi co Toa
an, Vién Cong t6, Canh sat ma con co su
tham gia tich cuwc ctia cac thiét ché chinh
thiec nhu Chinh phu, B No6i vy, Co quan
Bién gidi Anh (UKBA), Co quan Toi pham
Qudc gia (NCA), Co ché Gidi thiéu Quoc
gia (NRM), So' Y té, So Giao duc, Co quan
Phong chong tdi pham nguy hiém c6 to
chie (SOCA), Van phong Nudc ngoai va
Khoi thinh vuong chung (FCO), Co quan
Phat trién qudc t& (DfID); Va mot sO cac
thiét ché xa hoi khac nhu: Quy Nhi dong
Lién Hop Qudc & Anh (UNICEF UK), Hoi
chtr thap do (BRC), Hiép hoi qudc gia vé
phong chéng hanh vi tan ac vdi tré em
(NSPCC), T6 chttc Chong mua ban nguoi
dé bao vé tré em (ECPAT), T6 chirc An xa
quoc t& tai Anh (Amnesty international
UK), T6 chttc chong nd 1é quoc té' (Anti-
Slavery International)... Cac thiét ché nha
nudc va thiét ché’ xa hoi da cung nhau
phoi hop thuc hién cac hoat dong véi muc
dich nham dam bao kha ning cung cap
ciing nhu nang cao kha nang doi hoi suw
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khéc phuc d6i véi nhitng bat cdng ma nan
nhan mua ban nguoi ndi chung va mua
ban tré em ndi riéng phai ganh chiu. Cac
thiét ché chinh thic da tap trung vao cac
hoat dong chung nham chong lai nan mua
ban nguoi va dong thoi hd trg, cham séc
nan nhan - Chién lwgc chung cua Chinh
pha d6 1a d€ dam bao: (1) Nang cao nang
lwc dinh danh va cham séc nan nhan; (2)
Tang cwong phan ttng nhanh; (3) Nang
cao hiéu qué hoat dong khu virc bién gioi;
(4) Nang cao hiéu qua phoi hop thuc thi
phap luat; (5) Bao vé cac nan nhan caa
hoat dong mua ban tré em dwoc phat hién
va tim thay trén lanh tho VQA. Nhin vao
nhitng muc tiéu chién lwgc nay co thé thay
VQA tap trung vao ba van dé chinh, dé la
cong tac ngdn chan hoat dong mua ban tre
em, nang cao kha nang dinh danh va bao
vé nan nhan cta hoat dong nay.

Chi tiét cac hoat ddong duoc thé hién cu
thé trong Béo cdo cua Chinh phu vé Chién
lugc phong chdng mua ban nguoi’®, ¢ thé
thay Chinh phtt Anh ma trong d6 cu thé'la
cac co quan nhw B¢ Noi vy, Co quan Bién
gidi Anh, Co ché& Chuyén tuyén Quoc gia,
Canh sat, S& Gido duc, SO Y t& va cac co
quan t0 chtic lién quan khac phdi hop
thuc hién cac hoat dong phong, chong
mua ban nguwoi néi chung va bao vé tré
em la nan nhan mua ban nguoi noi riéng.
Cac hoat dong d6 tap trung nhiéu dén
muc dich phong chong, giai quyét cac van
dé ngudn con va bao vé, cham sdc tré em
la nan nhan, giai quyét cac van dé vé hau
qua cua hoat dong mua ban tré em. Day
dwoc xem nhu 1a van dé “gdc ré” va van

15 UK Government (2011), Human Trafficking: The
Government’s  Strategy,  https://assets.publishing.
service.gov.uk/government/uploads/system/
uploads/attachment_data/file/97845/human-
trafficking-strategy.pdf.

So chuyén dé 02 - 2021



HOANG THI BICH NGOC

dé “ngon” cta chudi hoat dong phong
chong mua ban ngwoi. Thong qua viéc
xac dinh dang trong tam hoat dong, cac
thiét ché chinh thic hay cac thiét ché xa
hoi s€ dinh hudng dwoc hoat dong; tuong
tng v6i cac muc tiéu hoat dong cua Chién
lwgc la nhiing hoat dong cu thé dwoc thuc
hién boi cac t6 chitc chinh pha va phi
chinh phu, cd nhan va cac t6 chic khac
nham dam bao cic quyén thudc vé nan
nhan, ddm bao quyén cho nan nhan ciing
chinh 1a dam bao su tiép can dén cong ly
cho chinh ho.

(3) Kha ndng cung cap va doi hoi su
khic phuc dodi voi nhiing thiét hai ma nan
nhan da trai qua

Nan nhan ciia mua ban nguoi la mot
trong nhitng chui thé dugc cung cap cac dich
vu tu van phép ly mién phi. Cé nhiéu hinh
thitc d€ nan nhan c6 thé tim kiém va dat
duoc sy tro giap tir cac t6 chirc cia Chinh
phu va cac td chirc xa hdi khac, nhw la:

Co ché’ Chuyén tuyén Qudc gia (NRM)

Trong khudn khé cdc hoat dong hod
tro nan nhan mua ban nguwoi thi khong
thé khong ndi dén vai tro chu choét cta
NRM. Co ché nay duwgc xem nhuw la mot
quy trinh dac thu do Chinh phu thiét lap
theo tinh than ctia Cong wdc ctia Hoi dong
Chau Au vé Hoat ddng chéng mua ban
nguodi (2008) nham muc dich chinh 1a dé
xac dinh cac nan nhan bi mua ban va hd
trg, bao vé cac nan nhan ctia nan mua ban
nguoi 6 VQA.

Quy trinh nay dwoc thuc hién cu thé
nhut sau: Nan nhan hoac nhitng nguoi
phat hién ra nan nhan c6 thé trinh bao
dén cac “co quan phan hoi ban dau” ve
tinh trang cia minh hodc ctia nguoi khac.
Cac co quan phan hoi ban dau nay c6 thé
1a cic thiét ché chinh thitc nhw Canh sat,
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luc lwong Bién phong, chinh quyén dia
phuong va cac t6 chic phi chinh phu.
Nhitng co quan nay sau khi nhan duoc
thong tin, sang loc va thu thap thong tin
sé gidi thiéu nhitng treong hop nay sang
voi quy trinh cia NRM.

Sau khi dugc tiép nhan, cac truong
hop nan nhan dugc xem xét sé trai qua hai
budc quyét dinh:

(1) Xacdinh “cosd phtthop” (reasonable
grounds)

Cac by phan c6 tham quyén thudc
NRM sé nghién cttu va quyét dinh trong
vong 05 ngay lam viéc ké tir thoi diém
nhan dwoc gidy gidi thiéu tir nhitng co
quan phan hoi ban dau. NRM phdi hop
chat ché véi Bo Noi vu, NCA va UK Visas
dé xac dinh nhitng “co s& phu hop”, tir dé
xac dinh mot ngwoi cd phai la nan nhan
hay khong. Treong hop nao thoa man cac
can ct phu hop thi sé duogc chuyén sang
giai doan xem xét thit hai, goi la giai doan
xac dinh “co so két luan”.

(2) Xacdinh “cosdkétluan” (conclusive
grounds)

Qua trinh nay kéo dai 45 ngay, trong
thoi gian nay NRM sé tién hanh xac minh
chi tiét tinh trang va ho so nan nhéan, néu
dat du diéu kién thi quy trinh sé cho phép
kéo dai thém 45 ngay nita d& ho tro chuyén
tiép. Giai doan nay dong thoi ciing duoc
xem la giai doan hd tro hoi phuc doi voi
nan nhan, boi nan nhan sé duvoc dam bao
tiép can va dam bao vé chd & sach sé va
an toan, cham sdc sttc khoe vé ca thé chat
va tinh than, tw van phap ly (vé cac van dé
nhu boi thuong, nhap cu...), hd tro phién
dich ngdn ngtr va dua ra quyét dinh vé viéc
c6 ho tro qud trinh diéu tra va truy t6 doi
voi toi pham mua ban nguwoi hay khong.
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Nan nhan la nguwoi nudc ngoai (khong
phai cong dan Anh Quoc) khong ty dong
duoc cdp quyén luu trd tai Anh, modi
truong hop déu duoc xem xét ki cang.
Két qua sau khi duwoc Chinh pha xem xét,
nan nhan co thé c6 thé gap nhing truong
hop sau:

- Tiép tuc o lai VQA trong vong mot
nam néu tham gia hop tac diéu tra toi
pham mua ban nguwoi cung co quan canh
sat. Truong hop xét thay can thiét, Chinh
pht 6 thé gia han thoi gian nay.

- Ho tro thu tuc va tai chinh &€ giup
quay lai qué huwong néu ho khong duoc
cho ti nan hodc cap quyén luu tra tai VQA.

- Néu nan nhan khong duoc cho ti nan
hodc cap quyeén luu tra tai VQA, nan nhan
o6 thé yéu cau su trg giup tir hé thong tro
giup phap ly hodc su trg giup cua cac td
chtrc phi chinh pha d€ chitng minh véi Bo
Noi vu va cac co quan c¢6 tham quyén vé
cac rui ro nan nhan cé thé phai d6i mat
néu nan nhan quay trd lai qué huong ho
(vi du bi nhitng ké trong duong day mua
ban lam hai,...) d&€ ndp ho so xin ti nan.

- Néu nan nhan c6 da diéu kién dé
dwoc cho phép o lai dudi dang ti nan,
duogc cap quyén cu tra thi nan nhan la
tré em sé dwoc phan cong nguoi giam ho,
hd tro tai chinh cho sinh hoat hang ngay
va gido duc, y t& Cho dén khi tré du 18
tuoi tro 1én, tré c6 thé dugc ra O riéng tai
cac khu nha ¢ xa héi, duwgc chu cdp mot
khoan tién ¢ dinh hang thang, duoc dap
tng cac nhu cau vé hoc tap, cham séc y
té, va chiu sy quan ly ctia chinh quyén dia
phuong trong su6t thoi gian do.

- Sau 05 nam ké ttr thoi diém tré duoc
chinh thttc cho phép ti nan va sinh séng ¢
VQA, néu thoa man cac di€u kién trong
thoi gian thi thach 05 nam do, tré c6 thé
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lam ho so xin nhap tich va tro thanh cong
dan Anh Quoc.

Cdc hinh thirc tro gitip khdc

- Uy ban Tré em thudc Hoi dong
Nguoi ti nan (RCCP)16: RCCP cung cé’p
cac dich vu hd tro déi véi tré em (khong
c6 nguroi di cung) xin ti nan tai VQA,
dich vu nay duwgc cung cdp thong qua
cac hinh thtrc nhu: (i) Tao diéu kién dé
gitp nan nhan tiép can dai dién phap
ly; (ii) Tu van va hd tro nan nhan trong
qua trinh xin ti nan; (iii) Di cung voi tre
(néu can thiét) dén cac cudc phong van,
cac phién diéu tran tai Toa an va cac Hoi
dong xem xét viéc ti nan; (iv) Di cung tré
em (néu can thiét) d€ lam viéc vdi cac td
chttc khac nhw vé strc khoe, cac dich vu
phuc loi xa hoéi khac.

- Tu van phép ly va Dai dién phap luat:
Toa an cd thé sé chi dinh mot luat su cong
dé hd trg, hudng dan d&€ dam bao quyén
loi tot nhat cho tré trong mot sd truong
hop nhu: Nop don xin nha ¢, tw van phap
ly va dai dién phap ly cho tré trong qua
trinh xin ti nan.

- Phan cong mot can bo Toa an phu
trach bao vé quyén 1¢i cho tré em la nan
nhan: Mot can bo Toa an sé duwoc phan
cong ho tro, huéng dan va gitp do tré
trong qua trinh thuc hién cac tha tuc t&
tung. Tuy nhién, can bd toa an khong
tham gia ho tro trong céc giai doan xin ti
nan ban dau, chi cho dén khi UKBA phong
van hodc trude phién Toa xin ti nan thi can
bd toa &n méi bat dau tham gia.

- Phan cong Nguoi giam ho hodc
Nguwoi gidm hd dac biét thyc hién cac

16 Bo Noi Vu Anh (2008), Home Secretary Moves
to Rafity the Council Of Europe Convention Against
Trafficking in 2008, truy cap <http://press.homeoffice.
gov.uk/press-releases/Trafficking>
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quyeén han giong nhw bd me ctia nan nhan
trong cac phién diéu tran: Nguoi giam
ho dugc phan cong va chi dinh boi Toa
an, treong hop tré khong coé nguoi 1on di
cung, tré dugc phan cong ngwoi gidm ho,
va nguroi gidam ho sé chiu trach nhiém nhw
bd me cua dira tré.

Sw Qitip do tir cdc T6 chire xd hoi khic

Trueong hop tré em la nan nhan khong
tim kiém su giap d6 chinh thic tir cac
td chirc chinh pht thi tré van c6 thé tiép
can va tim kiém su tro giup tir cac to
chtc nhu: BEACON, ECPAT, NSPCC,
AFRUCA, Quy Mua ban nguoi (Human
Trafficking Foundation), UNICEF UK,
T6 chirc An x4, ...

Nhiing t6 chitc nay sé hoat dong phoi
hop véi cac co quan chinh phu dé phat
hién duong day mua ban ngwoi, phat hién
nan nhan, hd tro chidm séc va bao vé nan
nhan thong qua mot sd hoat dong cu thé
nhu: Phan cong ngwoi tro gitp nan nhan,
gidi thiéu nan nhan téi nhitng chuyén gia
tw van hop ly, hd tro phuc hoi, hd tro bao
dam an ninh ca nhan, bao vé quyén va loi
ich hop phap d6i v6i nan nhan, ...

4. Két luan

Trong Bao cdo cua Chinh pha vé
tinh hinh phong chéng mua ban nguoi
0 Vwong Qudéc Anh ndm 2020Y, Chinh
phu VQA da co ban dap tng day du cac
tiéu chuan toi thiéu dé xda bo nan mua
ban ngwoi. Chinh phu van da va dang
tiép tuc thé hién nhitng nd luc nghiém
tic va bén ving trong sudt thoi gian
dai. Mdc du Chinh pha da dap tng cac
tiéu chudn hoat dong t6i thiéu, cac co
ché bao vé d6i vdi nan nhan la tré em

7 Truy cap: https://www.state.gov/reports/2020-trafficking
-in-persons-report/united-kingdom/
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van can duoc ting cuong quan tdm va
nguodn lwc hon nita. Chinh phu ty nhan
thdy hoat dong cham séc dai han va qua
trinh ho tro tdi hoa nhap cong dong ddi
véi nan nhan van con chwa dt va can
dugc dam bao tinh hiéu qua trong thuec
té nhiéu hon nta.

Bao dam cong ly chwa bao gio la van
dé dé dang, n6 ludn 1a thach thic ddi voi
moi qudc gia, ddc biét la d6i vdi tré em la
nan nhan cta hoat dong mua ban ngwoi.
Tinh hinh tdi pham mua ban ngwoi ngay
cang gia tang ca vé s& luong, quy mo 1an
tinh chat mic d6 nguy hiém, diéu nay
sé dat ra nhiéu bai toan kho doi véi cac
qudc gia va ca thé gidi trong cong cudc
phong va chéng mua ban nguoi. Véi sy
hiéu biét va kinh nghiém cua tac gia,
tac gia da lwa chon VQA dé€ phan tich
boi tac gia cho rang, VQA la mot trong
nhiing quoc gia c6 sO luong tré em la
nan nhan cta mua ban ngwoi kha 1on,
va quan trong hon nhitng gi nwdc Anh
d3 nd luc thuc hién trong gan hai thap
ki qua da duwoc thé hién mot cach khai
quat o trén, xitng dang dé€ cac qudc gia
khac nghién cttu va xem xét hoc tap, ap
dung. Tré em la d6i twong thuéc nhém
yéu thé, do do, viéc dam bao tiép can
cong ly d6i voi tré em sé c6 nhirng dac
thu nhat dinh. Tuy nhién, nhin chung,
dé dam bao quyén tiép can cong ly cho
moi nguwoi noi chung hay tré em la nan
nhan ctia mua ban nguwoi nodi riéng cling
can phai thoa man cdc yéu t6 cdu thanh
quan trong dé dam bao quyén tiép can
cong ly. Mot khi cac yéu t6 cdu thanh
dwgc bao dam thi kha nang tim kiém
cong ly, hay noi cach khac kha nang tim
kiém sy dén bu d6i véi nhitng thiét hai
ma nan nhan da chiu dung sé dé dang
dat dwoc./.
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'UAI TRO CUA NHA NUGC TRONG VIEC HO TRO NAN NHAN
CUA TOI PHAM MUA BAN NGUOI: KINH NGHIEM CUA HUNGARY

PHAM VIET NGHIA*

Hungary la qudc gia nguon va trung chuyén cia t0i pham mua ban nguoi véi muc
dich chinh la béc 16t tinh duc va béc 16t lao dong. To chitc Canh sdt Lién minh chdu Au
(Europol) da liét ké Hungary cung v6i Bulgaria, Romania va Nigeria ld bon qudc gia
trong diém ciia nan mua bdn nguoi dé béc 19t tinh duc trong nhitng nam gan ddy. Xudt
phat tir tinh hinh ciia mot quoc gia thuong phdi d6i mdt v6i nguy co gia ting nhdp cu bat
hop phdip, Nha nuéc Hungary da cé nhiing chinh sdach nhdam han ché'nhiing riii ro ciing nhu
cung cdp nhiing dich vu hé tro nan nhin cia téi pham mua bdan nguoi, khdic phuc nhiing
hdu qua ma logi toi pham ndy mang dén.

Tir khéa: HO tro nan nhin, nha nudc, Hungary, t6i pham mua bdan nguoi.

Ngay nhdn bai: 09/6/2021; Bién tdp xong: 20/6/2021; Duyét ding: 30/6/2021

Hungary is a source and transit country of human trafficking, for the primary purpose
of sexual and labor exploitation. The European Union Agency for Law Enforcement
Cooperation (Europol) has listed Hungary together with Bulgaria, Romania and
Nigeria as four hot spot countries of human trafficking for sexual exploitation in recent
years. Given the fact that Hungary is a country that often faces increases in illegal
immigration, the Hungarian State has adopted policies to limit these risks, provide
support services, and help victims of human trafficking overcome the consequences
that this type of crime brings.

Keywords: Victims assistance, the state, Hungary, human trafficking crimes.

1. Cac kénh cung cip dich vu hé tro
nan nhan cua t¢i pham mua ban nguoi

O Hungary, cac dich vu hd tro nan nhan
duoc cung cap rong rai va mién phi 6 tat ca
cac van phong chinh phu cta ting hat va
thu do (Budapest). Tt ngay 01/3/2020, cac
van phong nay sé co quyen truc ti€p cung
cap gobi ho tro vé tai chinh tic thoi ngay
sau khi xac nhan duwoc danh tinh nan nhan.
Trong truong hop nan nhan c6 du cac diéu
kién d€ nhan duoc tién vién tro cua Nha

! https://ec.europa.eu/anti-trafficking/member-states/
hungary_en;

2 Trong 6 thang dau nam 2020, cac co quan chirc
nang ctua Hungary da phat hién 13.189 truong hop
tim cach nhdp canh bat hop phdp vao Hungary
va da khoi td 161 doi tuong lién quan hoat dong
budén nguoi. Nguon: https://baotintuc.vn/the-gioi/
hungary-canh-bao-nguy-co-gia-tang-nhap-cu-bat-
hop-phap-20200630110626236.htm.
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nudc, cac van phong nay dong vai tro la co
quan ho tro (nhu hd tro cic nan nhan trong
viéc nop don); trong do, chi van phong
Chinh phu tai tha d6 la co quan duy nhat
c6 tham quyeén quyét dinh cac truong hop
nan nhan c6 du cac diéu kién nhan khoan
tién vién trg nay.

Bén canh d6, B6 Tu phap Hungary da
thanh lap sdu Trung tam hd tro nan nhan
0 Budapest (thang 6/2017), Szombathely,
Miskolc (thang 3/2018), Pécs (thang
7/2020), Szeged va Kecskemét (thang
12/2020) véi muc dich lam cho cac dich vu
hd tro nan nhan duoc biét dén véi pham
vi rdng nhat c6 thé trong xa hoi va 6 muc
cao nhat c6 thé cho cac nan nhan. Nhiém
vu chinh ctia cdc trung tam nay la cung

* Thac si, Khoa Phdp ludt hinh sy va Kiém sdt hinh
su, Truong Dai hoc Kiém sdt Ha Noi
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cap cho nguwoi dan nhitng thong tin chi
tiét vé hé thong, dich vu hd tro nan nhan
va cac to chtre doi tac tham gia hd tro nan
nhan. B0 Te phdp Hungary cling nang
cao kha ning hd tro nan nhan thong qua
cac khoa dao tao, hoi nghi va hop tac vdi
cac to chirc doi tac.

Ngoai ra, trong khuon kho ctia hoat
dong hd tro nan nhan, B6 Tu phap
Hungary da thiét 1ap Tong dai ho tro nan
nhan (+36-80-225-225) vao nam 2011, ¢o
thé lién lac mién phi va hoat dong lién
tuc 24 gid mdi ngay. Nhiém vu chinh cta
dwong day nay la dé€ dam bao tinh két noi
va kha dung lién tuc cua dich vu hd tro
nan nhan, gitp nan nhan c6 thé nhan duoc
thong tin va duoc tu van kip thoi vao bat
ky thoi diém nao phut hop véi tinh hinh ca
nhan ctua ho. Véi khoang 10.000 cudc goi
mdi ndm, Tong dai ho tro nan nhan dwoc
xem 13 hinh thitc dich vu hd tro nan nhan
16n nhat trong ca nudc.

Tinh t&¢ dau nam 2020 dén ngay
01/11/2020, c6 1.723 nan nhan da lién hé
truc tiép véi cac Trung tam hod tro nan
nhan, 1.042 nan nhan da st dung cac dich
vu ho trg ctia cdc van phong chinh phu,
Tong dai ho trg nan nhan da nhan dwoc
9.693 cudc goi®.

2. Cac loai dich vy ho trg nan nhan
cta tgi pham mua ban nguoi

Tat ca cac dich vu hd tro nan nhan cua
toi pham mua ban ngwoi tai Hungary hién
duoc cung cap theo cach thic “tuy chon”,
nghia la trén co sé thong tin nhan duoc
ttr canh sat hay do nan nhan tu tim kiém
duoc qua cac ngudn khac nhau, nan nhan
o thé tw quyét dinh c6 lién hé véi cac dich
vu hd tro nay dé nhan dwgc sy giup do
hay khong. Cac loai dich vu hd tro cy thé
cting duoc xac dinh dwa trén tinh chat,

? https://csalad.hu/projektek/ket-uj-aldozatsegito-kozpont
-nyilik.
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muc d¢ nguy hiém cho xa hdi cua ting
treong hop pham t6i mua ban nguoi cu
thé, tac dong cua toi pham doi voi nan
nhan hay hoan canh ctia nan nhan...

2.1. H) tro vé tw vin

HO tro vé tw van la dich vu gitup d&
nan nhan cua t¢i pham mua ban nguwoi
nhan biét duoc cac thong tin can thiét va
thye hién cac quyén co ban ctia ho nhw
cham sdc stec khoé, bao hiém y t€ phtc
loi xa hoi, cac tro cap ctia Nha nudc... tuy
theo tinh trang va mtc do can thiét véi
nhu ciu ctia ho. Cac hinh thitc hd tro vé
tw van pho bién bao gom: Cung cap thong
tin, tw van phap ly, tu van tam ly va nhing
tw van khac.

Cung cdp thong tin: Dich vu ho tro cung
cap thong tin ¢ thé dwgc cung cap cho
bat ky nguoi nao, bao gom nan nhan cua
toi pham va ké ca nhitng nguoi mudn biét
thém thong tin vé cac dich vu hd tro nan
nhan va cach thitc hoat dong ctia cac trung
tam ho tro. Nhitng nguoi quan tam c6 thé
nhan dwoc nhitng thong tin nay tai cac
quay thong tin, khu viec khach hang hoac
cting c6 thé thong qua tong dai va email.
Ho c6 thé dwgc cung cap nhing thong tin
nay ma khong can phai cé bat ky van ban,
gidy chiing nhan nao cua cac co quan co
tham quyeén.

Tw van phdp ly: Nan nhan cta t0i pham
mua ban nguoi sé dugc cung cap thong
tin vé cac quyén va loi ich co ban cta ho;
ddng thoi, nhan dwgc nhitng tw van phap
ly so b khi ho can su tro giup dé t6 cao
nhing hanh vi pham t6i hodc khiéu nai
véi cac co quan c6 tham quyeén.

Tw vin tam ly: Dich vu hd tro nan nhan
cling cung cap nhitng ho tro vé mit tinh
than, tam ly ctia nan nhan. Trong mot s&
treong hop can thiét, sé c6 chuyén gia tam
ly gitip d6 nan nhan trong viéc vuot qua
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nhitng ton thuong vé tam ly do hanh vi
pham tdi gay ra.

Nhitng tw vin khdc: Nhitng loai tu van
khac bao gom gitip nan nhan lién hé voéi
cac cong ty bao hiém, hd tro nan nhan
trong viéc tai xudng va dién cdc mau van
ban, sap x&p cac cudc hen vdi cac co quan
c6 tham quyén hodc cac td chire khéac cho
nan nhan...

2.2. H6 tro vé tai chinh titc thoi

Nha nuéc Hungary hang nam déu co
g6i tro cAp vé tai chinh tirc thoi nham khac
phuc kip thoi tinh trang “khtng hoang”
cua nan nhan trong vong 08 ngay ké tt
khi hanh vi pham t6i xay ra. Sw hd trg nay
c6 thé duwoc cung cap dé€ gitip nan nhan
giam bot nhitng chi phi lién quan dén
chd 6, quan 4o, chi phi di lai va sinh hoat,
cling nhu nhiing chi phi y t& Ho tro vé tai
chinh ttc thoi khéc vdi dich vu vién tro vé
tai chinh ciia Nha nwdc vi muc dich cta
né khong phai la d€ 1am giam bét nhitng
thiét hai vé tinh than hodac thé chat ma
hanh vi pham t6i da gay ra cho nan nhan.
S6 tién ho tro dwoc xac dinh dua trén co
sO hoan canh cu thé ctia tiing nan nhan
va dyra vao khoang thoi gian bao lau nan
nhan khong thé tu giai quyét duoc cac
van dé tai chinh ctia minh.

Mtic vién tro toi da bang 43% tong thu
nhap binh quan hang thang theo nén kinh
t&' qudc dan do Cuc Thong ké Trung wong
Hungary cong b6. Mtic vién tro t6i da cho
mdi nan nhan vao cac nam 2020 va 2021
lan luot 1a 141.875 Forint (twong dwong
11.000.000 d6ng) va 158.168 Forint (twong
duong 12.260.000 dong)*.

2.3. H6 tro xdc nhdn tinh trang la nan
nhan cua t9i pham

Nan nhan ctia toi pham mua ban nguwoi
o thé gt yéu cau dén cac trung tam dich
vu ho trg nan nhan dé€ xin cac giady to,

*https://www.ecpat.org/wp-content/uploads/2021/02/
ECO_HUNGARY_Final-version-HUNG_2February
2021.pdf.
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tai liéu chitng nhan ho la nan nhan cua
t0i pham. Nan nhan c6 thé yéu cau giay
chitng nhan nay vao bat ctt thoi diém nao
va vi bat ky ly do gi. Viéc duoc cung cap
gidy xac nhan tinh trang ctia nan nhan sé
giup ho co thé st dung dwoc cac vién tro
khac cta Nha nwéc hodc ctia cac co quan,
to chitc khdc, duoc xin cap lai nhitng giay
to, tai liéu cd nhan da bi mat...

2.4. Tro giup phap ly

Dich vu tro giup phap ly bat dau hoat
dong tir ngay 01/4/2004 nham tao ra mot
dich vu tro gitp danh cho nhitng nan nhan
cta toi pham, trong d6 c6 nan nhan caa
toi pham mua ban nguoi. Ho ¢6 thé nhan
dwoc nhitng sy tro gitp phap ly chuyén
sau trong khi gidi quyét nhitng tranh chap
hodc trong qua trinh t6 tung hinh sy. Khac
véi nhitng tu van phép ly trong dich vu ho
tro vé tu van da néu, dich vu trg gitp phap
ly chi duoc cung cap tai cac van phong
Chinh phut ¢ cac hat va tha do. Viéc yéu
cau nhan sy trg giup phép ly ciing can dén
gidy xac nhan tinh trang la nan nhan cua
toi pham dwoc néu o trén.

Trong treong hop nan nhan can ndp
cac don yéu ciu, don t& cdo... d€ bat dau
cac tha tuc t6 tung hodc dé€ yéu cau khic
phuc nhitng thiét hai do t0i pham gay ra
cho ho hodc thiét hai dén cac quyén hoac
loi ich lién quan dén ho thi cac viéc tro
gitp soan ra cac loai don nay cling duwoc
cung cdp mién phi néu thu nhap héing
thang cua nan nhan dwgc chiing minh
la khong vuot qua hai 1an mutrc luong co
ban. Vao cac ndm 2020 va 2021, s tién nay
lan lwot 1a 283.750 Forint (twong duong
22.000.000 dong) va 316.336 Forint (twong
dwong 24.525.000 dong)°.

2.5. Tién vién tro tir Nha nudc

Nan nhan cua t0i pham mua ban
nguoi cling c6 thé yéu cau Nha nude cung

> https://www.ecpat.org/wp-content/uploads/2021/02/
ECO_HUNGARY_Final-version-HUNG _2February
2021.pdf.
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cap moét khoan tién vién tro cho nhiing
thiét hai vé tinh than hoac thé chat ctia ho.
Tuy nhién, Nha nudc chi cung cdp nhiing
khoan vién tro nay cho nhitng nan nhan
dap ting duoc cac yéu cau nhat dinh, do la
nhitng nguoi c6 muitc binh quan thu nhap
hang thang khong vuot qua hai 1an mtc
lwong co ban hodc 1a nhitng nguroi dang
bi phu thudc vé mat xa hoi nhuw dang nhan
tién tro cap tudi gia, dang cham soc tré
nho tai gia dinh, dang ti nan tai Hungary...
Trong nhitng truong hop nay, nan nhan
phai c6 gidy xac nhan la nan nhan caa t6i
pham mua ban nguoi, cac gidy to, tai liéu
giam dinh thwong tat can thiét.

SO tién vién tro toi da tir Nha nudc
danh cho mdi nan nhan vao cac nam 2019
va 2020 1an luot 1a 1.915.755 Forint (teong
duwong 148.300.000 ddng) va 2.128.125
Forint (twong dwong 165.000.000 dong)°.

2.6. Ho trg ché 6

Nha nuéc cung cap dich vu ho trg chd &
(c6 su bao vé néu can thiét) cho mot nguoi
dwoc xac dinh la nan nhan cta toi pham
mua ban nguoi, 1a nguoi c6 quoc tich
Hungary hodc la nguoi nuedc ngoai co6 thé
cw tru & Hungary, bat ké cac thu tuc td tung
hinh sy da duoc tién hanh hay chua. Céc
chd & danh cho nan nhan nay khong phai
do cac van phong chinh phu hoac Trung
tam ho tro nan nhan cung cap ma do cac
co sO luu tra dwoc Nha nwde ky hop dong.

OKIT (+36-80-205-520) la mét tong dai
dich vu dién thoai khan cap 24/24 do Bo
Nguon nhan lec Hungary quan ly, gitp
lam c4u n6i lién lac gitta nan nhan véi cac
co so luu tra d€ cung cap cho nan nhéan
nhtng thong tin vé cac diéu kién va quy

https://www.ecpat.org/wp-content/uploads/2021/
02/ECO_HUNGARY_Final-version-HUNG _
2February2021.pdf;

7 Orszagos Kriziskezel6 és Informacios Telefonszolgalat
(tam dich: Tong dai Thong tin va Quan ly khing hoang
qudc gia).
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dinh ctia co so d6. Tai OKIT, cac nhan vién
xa hoi duwoc dao tao dac biét sé tra 1oi cac
cudc goi va sang loc ra cac treong hop co
thé nhan duoc dich vu tro giup vé chd o.

Trong treong hop nan nhan ctia toi pham
mua ban nguoi quyét dinh st dung mdt chd
¢ trong cac co so lvu tri duoc cung cap, nhan
vién cta OKIT s€ lién hé vdi nhitng nguoi
diéu hanh cac co s d6 va hd tro lién lac véi
nan nhan dé& dadm bao s an toan ctia nan
nhan trong qué trinh di chuyén va viéc tiép
nhan nan nhan vao co sé Iuu tra.

Dich vu nay c¢6 thé dugc cung cap cho
nan nhan cta tdi pham mua ban nguoi dé
gitip ho bat dau tai hoa nhap véi xa hoi
nhung trong thoi han luu tra t61 da la 90
ngay. Thoi han nay c6 thé dwgc gia han
thém mot lan, t6i da la 90 ngay.

Hungary c6 mét quy dinh dac biét duoc
ap dung cho cac treong hop nan nhan la
cong dan cua nudc thit ba (khong phai la
nguoi c6 quoc tich Hungary hoac 1a nguoi
nuedc ngoai dang co thé cu tra 0 Hungary).
Néu nan nhan ctia toi pham mua ban nguoi
la cong dan ctia nwdc thir ba, ho co thoi
gian suy nghi la mot thang dé quyét dinh
c6 hop tac voi co quan c6 tham quyén cta
Hungary trong viéc phat hién tdi pham hay
khong. Ho dugc cap giay phép cu tra tam
thoi trong thoi gian suy nghi va trong thoi
gian hop tac véi chinh quyén. Y nghia ctia
thoi gian suy nghi nay ndm & viéc sau khi
duwoc xac dinh la nan nhan, ho sé duwoc dua
t6i mot chd & an toan va cé mot mdi truong
phuc hoi dé binh tinh lai. Mot thang 1a thoi
gian du d€ nan nhan bi sang chan tam ly ¢
thé tong hop lai suy nghi ctia minh va dwa
ra nhitng 10i khai hitu ich cho cac co quan
c6 tham quyeén. Thoi gian suy nghi chi c6
thé phat huy tdc dung néu nan nhan danh
khoang thoi gian nay trong mot mdi treong
ma ho nhan duoc sw hd tro, tranh xa moi
treong ma ho da tro thanh nan nhan./.
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HOAT DONG HO TRO NAN NH@N CUA TI]I;PHI_IM MUA BAN NGUOI
TRONG QUA TRINH TIEN HANH TO TUNG HINH SU

NGUYEN VAN OANH*

Trong nhiing nim gan ddy, thuc hién nguyén tic ldy nan nhan lam trung tdm trong cdc
chinh sdch, chuong trinh hanh dong phong, chéng mua bdn nguoi, cong tac ho trg nan
nhdn ngay cang dugc quan tdm hon & nudc ta. Bai bdo phdn tich hoat dong hé tro nan
nhan mua bdan nguoi trong qud trinh t6 tung hinh sy va nhiing han ché ciia hoat dong ndy
trong giai doan hién nay.

Tix khéa: Nan nhéin, mua bdn nguoi, ho tro, t6 tung hinh su.

Ngay nhdn bai: 13/6/2021; Bién tdp xong: 15/6/2021; Duyét ding: 22/6/2021

In recent years, application of the victim-centered approach in policies and programs
to prevent and combat human trafficking and support victims has received more and
more attention in our country. This article analyzes the activities that support human
trafficking victims during the criminal procedures and also highlights the limitations

of these activities.

Keywords: Victims, human trafficking, support, criminal procedures.

an nhan cta tdi pham mua

ban nguoi la nhitng nguwoi da

bi mua ban dé phuc vu nhiéu
muc dich boc 16t khac nhau nhu: Khai thac
tinh duc, cedng btrc lao dong hay 1dy bo
phan co thé nguoi... Nhiing nguwoi nay
khong chi bi thiét hai vé stec khoe thé chat
ma con thiét hai vé sttc khoe tinh than.
Chinh vi vay, viéc hd tro cho nan nhan cta
toi pham mua ban nguwoi dwoc xac dinh la
mot trong nhitng nhiém vu quan trong va
thé hién gia tri nhan van.

Thuc hién theo tinh than cua Nghi
dinh thu vé ngdn chan, dan 4p va tring
phat buon ban ngwoi, dac biét la phu ni
va tré em, Cong wéc ASEAN vé phong,
chdng budn ban nguoi, dac biét la phu nix
va tré em cling nhu cac van ban quoc t&
ma Viét Nam da ky két, tham gia; hé thong
phap luat trong nuedc da xay dung nhitng
quy dinh cu thé vé viéc hd tro nan ctia toi
pham mua ban ngwoi nhw Luat phong,
chong mua ban ngwoi nam 2011, Thong
tw s6 84/2019/TT-BTC ngay 27/11/2019
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quy dinh ndi dung, mttc chi cho cdng tac
hd tro nan nhan va ndi dung, mic chi ché’
dd hd tro nan nhan quy dinh tai Nghi
dinh s& 09/2013/ND-CP ctia Chinh phu
quy dinh chi tiét thi hanh méot s6 diéu
cua Luat phong, chdng mua ban nguoi
(goi tat 1a Thong tu s6 84/2019)...

Nan nhan cta td6i pham mua ban
ngudi dwgc hd tro trong bat ky giai
doan nao sau khi duwoc phat hién, xac
minh va xac dinh. Viéc hd tro nan nhan
c6 y nghia rat quan trong trong qua trinh
tién hanh t& tung hinh sy dé€ bao dam
qua trinh diéu tra, truy to, xét xtt nguoi
pham tdi dwoc hiéu qua, lam ré nhitng
tinh tiét cia vu an mua ban nguoi mot
cach khach quan va toan dién. Trén co so
nghién cttu hé thong quy dinh phap luat
Viét Nam, phéng van mot s6 can bd cong
tac tai Cuc Canh sat hinh sy - Bo Cong
an, Vién kiém sat nhan dan (VKSND) va
can b cua S¢ Lao dong, Thuong binh &

* Tién si, Khoa Canh sdt hinh su, Hoc vién Cdanh sdt
nhdn dan
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Xa hoi (LDTBXH) cua tinh Quang Ninh,
VKSND Thanh phd Ha Noi, bai viét gioi
thiéu va cung cap chi tiét nhitng hoat
dong hd tro cho nan nhan cua toi pham
mua ban nguoi trong cac giai doan t&
tung hinh sy theo quy dinh ctia phap luat
Viét Nam, dong thoi chi ra mgt s6 han
ché ctia hoat ddng nay.

Trong qua trinh tién hanh diéu tra, truy
t0 va xét xt t0i pham mua ban nguoi, viéc
hd tro nan nhan nham huwdng tdi dam bao
sw an toan vé thé chat, on dinh vé mat tam
ly cling nhu tao diéu kién thuén lgi cho
qua trinh t8 tung. Sw hd trg cho nan nhan
cing rat da dang, phu thudc vao tiing
diéu kién, hoan canh cu thé. Tuy nhién,
nhitng sy hd tro sau day dwoc coi la cap
thiét, can ban va pho bién dé dam bao van
dé nhan quyén ctia nan nhan.

Thit nhat, nan nhan dwoc hé tro vé noi 6

Trong giai doan di€u tra, truy to, xét
xtt t0i pham mua ban ngwoi, nan nhan
duoc cung cap chd 6, noi tam tra an toan
dé lam viéc véi cac co quan tién hanh t&
tung. Theo chia sé ctia nhiéu can b dugc
phéng van, nan nhan can dén su hd tro
vé noi ¢ thuong la nhitng nan nhan cé ho
khau thuong tra ¢ tinh khac véi dia ban
duwoc phat hién, nhitng nan nhan khong
nhd duwoc qué quan cia minh hodc nhiing
nguroi lang thang. Chinh vi vay, viéc cung
cap chd & 14 rat can thiét d&€ ho co thé tam
thoi hoac lau dai luu tra, vira bao dam sw
an toan vé con nguoi, vita dam bao tinh
nhan dao. Hoat dong cung cap cho o gitup
cho cac co quan va nguoi tién hanh t&
tung thuan 1oi cho viéc tién hanh cac hoat
dong t6 tung nhu: Lay 1oi khai cia nan
nhan nham lam r6 d6i teong pham tdi, cac
tinh tiét tang ndang, giam nhe trach nhiém
hinh sy trong vu &n mua ban ngwoi; giam
dinh dd tudi nan nhan dé€ diéu tra, truy
t0, xét xir dung toi danh; danh gia mirc d6
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thuong tat hay ton hai strc khoe ctia nan
nhan d€ truy t6 dung khung, khoan caa
t0i danh duoc truy to...

Trong mot sd truong hop, néu nan
nhan khoéng dwgc luu tra thi ¢6 thé bi cac
doi tuong pham toi de doa, mua chudc
nham thay doi 10i khai, tham chi tiép tuc
bi ban hodc thay d6i chd o (tiép tuc di lang
thang). D€ tranh nhitng van dé trén, cac co
quan tién hanh t6 tung c6 thé dé nghi voi
Phong/ S6 LDTBXH hodc cac t6 chic phi
chinh pht, t6 chitc qudc t&'hd tro dé cung
cap noi 0 cho nan nhan cua tdi pham mua
bén nguoi. Nhitng chd ¢ nay déu bao dam
st an toan va thoai mai cho nan nhan cting
nhw thuan loi cho qua trinh cong tac voi
chinh quyén so tai khi can. Tuy nhién, viéc
cung cap chd 6 trong mot thoi gian dai hay
ngan con phu thudc vao nhiéu yéu t6 nhue
nguyén vong cta nan nhan hay diéu kién
co s6 vat chat ctia noi cung cap ho tro...

Thit hai, nan nhdn duoc cung cdp thiic
dn, qudn do vad cdc vdt dung khdc

Trong qua trinh diéu tra, truy t0, xét x
vu 4an mua ban nguoi, nan nhan dwoc hd tro
thitc d@n, d6 uéng dé dam bao diéu kién strc
khoe vé thé chat va tinh than trong qua trinh
lam viéc véi cac co quan tién hanh t6 tung,.
C6 nhu vay, két qua 1ay 1oi khai hay giam
dinh mdi dam bao tinh phap ly, khach quan
va chinh x4c. Nhiing sy hd trg nay gan lién
v6i chd 6 nan nhan dwoc cung cap. Thong
thuong, nan nhan dwoc cung cap cac khau
phan an dam bao cac tiéu chi cua phap luat
va quy dinh ctia noi hd trg. Nguon kinh phi
dé cung cap thirc an cho nan nhan cling tt
ngan sach cua Nha nudce va sw hd tro kinh
phi ttr cac td chirc quoc té, t6 chike phi chinh
phtt c6 mdi quan hé phdi hop. Nhitng quy
dinh nay duoc ap dung hoan toan khac biét
vOi nhitng nguoi duoc huong ché do cua
nguoi lang thang, nguoi gia hay tré em theo
dang tinh than cta Thong tw s6 84/2019.
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Twong ty nhu vay, nan nhan cing
duwoc hod tro day du quan 4o dung trong
sinh hoat. Nhiéu nan nhan ¢ giai doan boc
16t, khai thac, quan 4o bi rach do chay tron,
do bi trirng phat; hodc quan 4o ban, nhiém
khuan do bi giam gitr & nhitng noi mat vé
sinh; hodc quan ao khong dua am khi da
d6i mua. Do d6, viéc trang cadp quan ao
cho nan nhan la v cung can thiét d€ ho ¢
thé dam bao strc khoe va cam giac an toan
khi lam viéc vdi co quan chttc nang.

Ciing can cht y rang, d6i véi nhitng
nan nhan la phu n va tré em gai, ho con
duoc cung cap mot s6 vat dung thude vé
gioi nhu quan o 16t hay bang vé sinh.
Trong nhiéu truong hop, nan nhan c6 con
nho di cuing thi cac chinh sach chung van
duwoc ap dung cho hai me con; ngoai ra,
em bé con duoc trang cap stra, bim va tiém
chting theo dinh ky. Nhitng chinh sach hd
tro nay dam bao dap ting cac nhu cau can
thiét ctia nan nhan.

Thit ba, nan nhdn dugc cung cdp cdc
dich vu y t&

Day dwoc xem la mot trong nhitng
su hd tro cap bach cho nan nhan cua toi
pham mua ban nguoi ¢ bat ky giai doan
nao. Thuc tién chi ra rang, nan nhan phai
d6i mat véi nhiéu mdi nguy hiém vé stc
khoe trong qua trinh bi mua ban. Ho co
thé phai hitng chiu nhitng ndi dau vé thé
chat do bi danh dap, khai thac. Khong chi
vay, nhiéu nan nhan cé nhitng biéu hién
sang chan tam ly nang sau nhitng ct soc
tam ly lién tiép duoc tao ra bdi cac doi
twong pham t6i. Nhiéu nan nhan mac cac
bénh lién quan dén tinh duc hay suy sup
tinh than, c6 biéu hién tram cam, chan nan
cudc song. Day 1a nhing van dé stc khoe
nghiém trong, néu khong cé bién phap
kham chita bénh kip thoi thi nan nhan
c6 thé khong bao gio hoi phuc hodc sé bi
chét. Do d6, nan nhan can dwoc kham stic
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khoe sang loc hodc chira tri cac bénh lién
quan dén tinh duc, sttc khoe tam than lién
quan dén viéc ho bi mua ban.

Vé nhiing chan thuwong thé chat, co
quan tién hanh t6 tung yéu cau co quan
y t&€ cham soc va chita tri dén khi khoi
hén hodc nan nhan yéu cau dung diéu tri.
Nhiing chan thwong phd bién 1a gay tay,
gay chan, gay xwong suon, gay rang, phu
né chan tay hay co thé... Nan nhan c6 thé
dwoc diéu tri ngay tai co s& ctia nha tam
lanh hoac duwoc dua toi cac bénh vién dia
phuong.

Déi v6i nhiing thiét hai vé tinh than,
can c¢6 sy tham gia cta cac chuyén gia
tam ly dé& ho tro khac phuc va chira tri cho
nhing nan nhan cé biéu hién sang chan
tam ly tir don gian nhu s¢ hai, lo lang cho
dén phtic tap nhu tram cam, tu ti, khong
nhan thitc duoc cam gidc. Nhitng bién
phap nay c6 thé chi tién hanh trong cac
giai doan t6 tung nhung cting c6 thé phai
kéo dai sang giai doan tai hoa nhap cong
dong. Nhiéu treong hop, nguoi tién hanh
t0 tung con lién lac v6i chinh gia dinh nan
nhéan dé€ dong vién va tac dong tich cuc toi
qua trinh diéu tri, gitp nan nhan hoi phuc
stec khoe trong thoi gian sém nhat c6 thé.

Dich vu y t€ ciing phai dwgc cung cap
cho con cua nan nhan trong qua trinh diéu
tra, truy t0 va xét xt toi pham mua ban
nguoi. Nhiéu treong hop, nit nan nhan
dang mang thai va sinh con ngay khi
dwoc giai cttu hoac con con nhé khi duogc
giai cttu khoi noi boc 16t. Cac chinh sach y
t& déu duoc ap dung cho me, dac biét chu
y dén cac dich vu y t& cho con nhu kham
sttc khoe dinh ky, tiéem chuing hodac kham
chira bénh khi bat thuong dé€ bao dam nan
nhan cé du stic khoe tinh than, tam ly va
thé chat, cung cap cac thong tin chinh xdc,
khach quan trong cac giai doan t6 tung.
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Thit tu, nan nhdn duoc ho tro phdp ly

Khi nan nhan dwogc phat hién, ho cé
thé d6i mat véi nhiéu rac rdi lién quan
dén van dé phap ly. Nhiéu nan nhan duoc
dua vao mot quoc gia tiép nhan bang con
dwong hop phap nhu c6 visa du lich, visa
lao dong, nhung ho c6 thé c6 nhitng hanh
vi vi pham phap luat & qudc gia d6 nhu ¢
lai qud han visa, c6 hanh vi hoat dong ban
dam. Tuy nhién, phan 16n nan nhan duoc
dua vao quoc gia khac mot cach bat hop
phép, khong c6 gidy to tuy than. Chinh
vi vay, nhiéu van dé phap ly lién quan
t61 nhitng nguoi nay sé nay sinh khi tién
hanh cac hoat dong to tung.

Mot s6 hoat dong hd trg vé phap Iy cho
nan nhan gom:

- Cap lai gidy to tuy than cho cac nan
nhan. Trong nhiéu treong hop, nan nhan
stt dung cac giay to gia hodc khong cé gidy
to d€ nhap canh vao mot quéc gia trung
chuyén hay quoc gia tiép nhan. Mot s6
treong hop khéc, cac d6i tuong tién hanh
tich thu hét cac tai liéu, giay to tuy than caa
nan nhan khi ho vira duoc sang nudc khac.
Céc giay to duoc cap lai gdbm ho chiéu va
can cuoc cong dan cua nan nhan da duoc
xac dinh. Nhiing gidy to nay duoc xem
la hanh lang phép ly quan trong cho nan
nhan khi ho tham gia tw cach t6 tung cling
nhu bat dau mot cude séng méi. Viee cap
giay to phap ly nhu giay khai sinh con ap
dung cho ca con ctia nan nhan.

- Bam bao cé nguoi bao chita, nguoi
giam ho theo quy dinh ctia phap luat. Néu
nan nhan la nguoi dudi 18 tudi, co quan
tién hanh t6 tung phai dam bao nguoi
giam ho dé thuc hién cac hoat dong t&
tung theo dung quy dinh ctia phap luat.
Trong mot s6 truong hop, nan nhan yéu
cau c6 nguoi bao chita dé€ dam bao quyén
va loi ich cia minh khi tham gia hoat dong
t0 tung theo dang quy dinh ctia Luét Tro
giup phap ly nam 2017.
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- Ho tro giai quyét cac van dé dan su nhuw
doi bdi thuong thiét hai do hanh vi mua ban
nguoi gay ra, tranh chap quyén nuodi con,
giai quyét quyén thira k& ho tro thu tuc xin
hoc lai... Trén thuc tién, cic co quan chtc
nang thuong lién hé véi Hoi luat sw cap
tinh, S6 gido duc va dao tao hay céc t6 chitc
phi chinh pha d€ tim cach giai quyét phu
hop véinhitng nhu cau chinh dang nay mot
cach nhanh chéng va hiéu qua.

Thit ndam, nan nhian dwoc ho tro vé chi
phi di lai

Trong qud trinh t6 tung, khi duoc yéu
cau dén lam viéc voi co quan chitc nang,
nan nhan duoc hd tro tién tau xe. Viée nay
ap dung vdi nhitng vu an mua ban nguoi
da khoi t6, nan nhan tro vé sinh s6ng cung
gia dinh ¢ dia phuwong. Nhiéu can bo phong
van chia sé, viéc yéu cau nan nhan di ttr nha
dén co quan t0 tung sé la mot ganh ndng
kinh t€'vi ho thuong la nhiing nguoi ngheo
va di lai nhiéu mat thoi gian lam viéc ctia
ho. Chinh vi vay, nan nhan thuong nhan
duoc su hd trg vé chi phi di lai tir cac co
quan chtrc nang khi ho tham gia to tung.

Thit sdu, nan nhin dugc ho tro ngon
ngii khi tham gia hoat djng t6 tung

Hoat dong hd tro phién dich cho nan
nhan cua t0i pham mua ban nguoi thuong
ap dung cho nan nhan la dong bao dan toc
it nguoi ¢ Viet Nam nhu: H'mong, Nung,
S4n Diu, Kho-me, Kho Md... Cac co quan
t0 tung can linh hoat cung cap cac dich vu
hd tro ngdn ngit thong qua sy gitp d& cta
cac thay c6 gido cac trwong dan toc ndi
tra, gia lang, treong ban. Sy hd trg nay
dam bao cho nan nhan cua tdi pham mua
ban nguoi cé thé cung cap day du, chinh
xac va khach quan nhitng chiing ctt ctua
vu an.

Tuy nhién, qua trao doi véi mot s6 can
bd thuc tién cho thay, hoat dong hd tro
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nan nhan cua t6i pham mua ban nguwoi
trong giai doan truy t& con c6 nhitng han
ché'nhat dinh. Cu thé la:

Mot la, nhitng quy dinh ctia phap luat
vé viéc hd tro nan nhan con thiéu hoic
chwra 6 rang, do d6 cac co quan chitc nang
gdp nhiéu kho khan trong viéc van dung
d€ hd tro nan nhan. Vi du: Hién nay, quy
dinh hd tro chi phi di lai cho nan nhan chi
ap dung khi nan nhan c6 nguyén vong tro
vé noi cu tra sau khi duoc giadi ctu nhung
khong c6 quy dinh cho viéc hd tro khi nan
nhan di lai trong qua trinh tién hanh t6
tung cta vu an mua ban nguwoi.

Hai ld, quy dinh vé kinh phi cho viéc
hd tro nan nhan cua toi pham mua ban
ngudi con thap so véi chi phi thuc tién dé
co quan chtic nang van dung hd trg nan
nhan. Vi du: Chi hd tro cho can bd dwoc
giao nhiém vu tw van tam ly cho nan
nhan duwgc quy dinh la 10.000 dong/nguoi
dwoc tw van/lan tu van nhung khong qua
500.000 dong/can bo/thang.

Ba la, mdi quan hé phoi hop gitra cac
lwec lwgng trong qua trinh hd tro nan nhan
trong giai doan truy t6 con chua gan két,
con hién twong dun ddy trach nhiém. Biéu
nay c6 thé xuat phat ttr viéc thiéu quy ché’
phoi hop lién nganh ¢ nhi€u dia phuong
trén ca nudc trong qud trinh hod tro nan
nhan cting nhu tit chinh tam ly va nhan
thitc ctia nguoi tién hanh ho tro. Vi du:
Co tu twdng chi nhitng nan nhan nao chiu
phoi hop véi co quan td tung thi méi dugc
hd tro va nguoc lai, khong hd tro cho nan
nhan néu ho tir choi hop tac.

Bon ld, cic co quan chitc nang chu
dong, linh hoat cung cap nhiing ho tro
thiét yéu dap tng nhu cau ctia nan nhan
bi mua ban. Viéc hd tro cho nan nhan chi
c6 y nghia néu co quan chitc nang giai
quyét, dap tng dung nhu cau cua ho.
Mac du vé ly thuyét, cdc nhu cau ctia nan
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nhan la gidng nhau nhung can bd thuc thi
phép luét cting can c6 sy phan biét va dya
vao ting hoan canh cu thé. Vi du: Nguoi
H'mong 6 cac tinh phia Bac Viét Nam
khong giao du, quan hé véi nhitng nguoi
khong nam trong cong déng H'mong nén
viéc hd tro nan nhan la ngroi H'mong nén
cht y dén su tro gitip ciia cac treong ban -
nguoi cd tiéng nodi uy tin va stec manh huy
dong dong bao nguwoi H'mong trong cac
hoat dong cong dong.

Co6 thé thdy, nhitng nhu cau cua nan
nhan thwong rat phtc tap va da dang,
doi hoi nhitng dich vu hd tro phai phu
hop va mé rong du 6 giai doan diéu tra,
truy to, xét xtt hay tai hoa nhap cong
dong. Viéc hd tro nan nhan cé thé kéo
dai vai tuan, vai thang hoac lau hon ntra,
diéu d6 phu thudc vao tirng dic diém
riéng biét ciia mdi nan nhan. C4c co quan
tiéh hanh t& tung cling nhan thic rang
nhitng thach thic trong viéc hd tro nan
nhan nhanh choéng, chinh xac, kip thoi
luén dugc dat ra lién tuc. Viéc phan tich
nhittng hoat dong hd tro nan nhan va
nhitng han ché’ctia hoat dong nay goi mo
cho cac co quan chttc nang ¢ Viét Nam
can chu y khac phuc trong thoi gian téi
dé€ c6 thé hd tro nan nhan hiéu qua trong
bat ké giai doan nao./.
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MUA BAN NGUGI QUA MANG INTERNET WA MOT S0
KHO KHAN, VUGNG MAC KHI GIAI QUYET CAC VU AN
MUA BAN NGUGI QUA MANG INTERNET

TRAN VAN TUAN*

Sir dung mang Internet la mgt trong nhiing thii doan va dong thoi la cdch thifc dé'cdc doi
tuong tiép cdn dé dang hon vdi nan nhin trong cdc vu dn mua bdan nguoi. Trong boi cinh
hién nay, nguoi dan sir dung mang Internet nhw mot nhu ciu tit yéu va cin thiét phuc vu
cho céng viéc, sinh hoat, gidi tri v6i mitc d¢ va sé lwong nguoi ding ngay cang tang. Do do,
cdc doi tuong ciing loi dung mang Internet dé’tiép can, du do, lita gat nan nhan dudi nhiéu
hinh thitc khdc nhau nén rdt khé phdt hién dé kip thoi ngdn chén, xit ljj.

Tir khoa: Mua bdan nguoi, mang Internet, vu dn mua ban nguoi, mua bdn nguoi qua
mang Internet.

Ngay nhdn bai: 08/6/2021; Bién tdp xong: 10/6/2021; Duyét dang: 17/6/2021

Using the Internet has become habitual and is a way for criminals to easily access
victims. In the current context, people use the Internet as anindispensable and necessary
need for work, living, and entertainment. The level of usage and number of users has
skyrocketed globally which allows criminals to take advantage of to approach, seduce
and deceive victims in many different forms. This means it is also difficult to promptly
detect, prevent and address the crime. This article explores some of the difficulties and

obstacles in solving human tracking cases via the Internet.

Keywords: Human trafficking, the Internet, human trafficking cases, human

trafficking via the Internet

1. Vin d€é mua ban nguoi qua mang
Internet hién nay

Trong nhitng nam gan day, tdi pham
mua ban nguodi ¢ nhiéu dién bién phtic
tap, dac biét la nan mua ban phu nit va
tré em van dang la mot van dé nhirc nhoi
0 nudc ta. Hanh vi mua ban nguwoi xam
pham dén quyén con nguoi, quyén cong
dan; anh hudng nghiém trong dén stc
khoe, tinh than, tinh mang ctia nan nhéan,
dén dao dtec, 161 song, thuan phong my
tuc; dong thoi tac ddong xau dén tinh hinh
an ninh chinh tri, trat ty an toan xa hoi.

Nhan ki niém ngay Phong, chdng mua
ban nguwoi nam 2020 (ngay 30/7), Tong
thu ky Lién Hop Qudc Antonio Guterres
da phét biéu: “Dgi dich COVID-19 di bic
10 va lam tram trong thém nhiéu bat binh
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dang trén toan cdu, tao ra nhiéu rao cdn trén
con dwong dat muc tiéu phat trién bén viing.
Viéc nay ciing da khién hang triéu nguwoi cd
nguy co bi mua ban vi muc dich mai dam, lao
dong cwong birc, hon nhin cwong ép va cdc
t0i pham khac. Ti 1€ phy nit va tré em chiém
hon 70% s6 nan nhin mua ban nguwoi dwgc
phadt hién va ho ciing la nhém nguweoi bi anh
hwong tiéu cwc nhit trong dai dich. Cdc cugc
suy thodi trwéc ddy cho thay phu nir thuwong
Qap nhiéu kho khan hon khi tim kiém viéc lam
sau khiing hodng, vi vdy ddy la thoi diém cin
hét sirc canh giac” .

Nam 2020 va dau nam 2021, Viét Nam
cung cac nudc trén thé'gidi phai chong choi
véi dai dich COVID-19. Cac quéc gia tang
ceong nhiéu bién phap phong chong dich

* Tién si, Pho truéng Khoa Toi pham hoc va Diéu tra
toi pham, Truong Dai hoc Kiém sdt Ha Noi
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bénh, trong do co6 gian cach xa hoi, thit chit
cong tac kiém soét s6 nguoi xuat canh, nhap
canh. Trong boi canh d¢, tinh hinh t6i pham
mua ban nguoi cé chiéu huwdng giam nhung
vi loi nhuan nén nhiéu d6i tuong van tiép
tuc thuwc hién hanh vi, thwong xuyén thay
d6i phuong thiee, tht doan nham trén trénh
su kiém tra, phat hién ctia cac luc luong
chtte ndng. Tham chi, cac déi tuong con cau
két hinh thanh nhiéu duong day, bang
nhom xuyén quoc gia voi quy mo, tinh chat
ngay cang phtec tap.

SO vy, sd nan nhan bi mua ban nguoi
trong nhiing ndm gan day c6 xu huéng
giam, cu thé: Nam 2016: 383 vy, 523 doi
teong, 600 nan nhan; nam 2017: 376 vy,
491 d6i twong, 900 nan nhan; nam 2018:
211 vu, 276 d6i twgng, 386 nan nhan; nam
2019: 192 vy, 256 d6i twgng, 309 nan nhan?.
Sau thang dau nam 2020, trén ca nudc sd
vy mua ban nguwoi giam 31,5%, s6 nan
nhan giam 39,7%, tuy nhién sd doi tuong
dwoc phat hién tang 40% so véi cung ky
nam 2019. Nan nhan trong cdc vu mua ban
nguodi cht yéu van 1a phu nit va tré em.

Phuong thtc, tha doan cua cac doi
twong mua ban nguoi st dung rat tinh vi,
xao quyét. Chung hinh thanh cac duong
day mua ban lién tinh va xuyén quoc gia
dudi nhiéu hinh thitc khac nhau. Cac doi
twong c6 sy cau két chat ché gitta bén mua
va bén ban, tham chi c6 sy tham gia, giap
stic clia bén moi gidi, dan dat. Hién nay,
mot s6 thu doan ma cac d6i twong thuong
thiec hién trong cac vy mua ban nguoi nhue:

- Tiép can vdi phu ntt, tré em & cac
vung nong thon ngheo, loi dung nan nhan
la nhiing nguoi co trinh d6 hoc van thap,
it kién thic vé xa hoi, cac ¢d gai méi lon.
V6i nan nhan ¢é hoan canh kinh té" kho
khan, phu ntt trong cac gia dinh khong co

2 Ngudn: Cuc canh sat hinh su (C02) — B6 Cong an.
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diéu kién hoc hanh, that nghiép, cac doi
teong hira hen sé tim viéc lam thich hop
cho ho ¢ thanh phd véi mutrc thu nhap 6n
dinh, sau d¢ ltra ban qua bién gidi cho cac
cht chita mai dam hodc cac t0 chirc toi
pham ¢ nudc ngoai.

- Loi dung ké ho trong quy dinh ctia
phap luat, nhiéu truong hop nup bdéng
hinh thttc t van moéi gioi hon nhan véi
nguoi nwde ngoai. Mot s6 doi twong nguoi
Viét Nam cau két véi nguoi nude ngoai to
chttc tuyén chon, tim kiém phu nt & cac
vung qué, dua lén thanh phd hodc tinh
giap ranh véi nudc ban d€ td chic xem
mat, chon vo, roi to chirc két hon bat hop
phap vdi nguoi nuedc ngoai.

- Bang c4c hinh thitc dua nguoi xuat
nhdp canh sang nuwdc ngoai, di xuat khau
lao dong, di tham than, tham quan du
lich. Loi dung chinh sach mo ctta hoi
nhap cta nuwdc ta hodc ké ho trong quy
dinh cua phap luéat, cac doi twong hudéng
t6i nhitng ngwoi ¢d hoan canh kinh té'’khé
khan, muon thay d8i cudc song bang cach
tiép can, lam quen, tao moi quan hé than
thién, tao sy tin twong tir phia nan nhan,
tham chi c6 truong hop gia vo mudn keét
hon khién nan nhan va gia dinh hoan
toan khong nghi ngo, sau do Itra dwa sang
nudc ngoai dé ban.

- Tiép can nhitng phu ni ¢6 hoan canh
kho khan réi thué ho dé sinh con, sau do Itra
bén ca me 1an con. C4c ddi tiong tim nhitng
phu nit c6 con nhé hodc dang mang thai
nhung hoan canh éo le, kho khan vé kinh t€
dé' mai gidi cho, nhan con nudi hodc cho con
sau khi sinh dé& ban cac chau nho, to chitc
xuat canh trai phép sang nuwdc ngoai rdi ban
tré em cho cac doi tuong nudc ngoai.

- Nhiéu truong hop, cac do6i tuwong loi
dung so ho ctia cac gia dinh d€ bat coc,
chiém doat tré rdi mang tré ban ra nudc
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ngoai; hodc tim dén cac trung tam bao tro
xa hoi, cac co so nudi dudng tré mo cdi, loi
dung ké ho cua phdp luat va so hé trong
cong tac quan ly ctia nhitng noi nay dé
thuc hién hoat dong mua ban tré em.

- B6i véi hanh vi mua ban nguoi trong
nudc, cac doi tuong cling tim cach tiép can
nan nhan vdi cac thu doan nhu trén, sau do
dwa nan nhan tir cac tinh vung ndi, vung
sau, vung xa, vung ndng thon ra thanh
pho, t6i cac khu d6 thi, cac khu du lich, khu
nghi mat dé€ du dd, 16i kéo, ép budc ho dén
cac co so dich vu viéc lam, nha hang, nha
nghi, khach san, quan karaoke, massage,
cat toc, goi dau... d€ cudng ép lao dong cuc
nhoc, lam mai dam...

- Tiép can nhiing gia dinh khé khan,
dang trong canh ng nan ting quan dé cho
ho vay tién, tra ng gitp ho; hodc tao ra hoan
canh kho khdn cho gia dinh nan nhan,
khién ho bi 1& thudc roi tir d6 ép budc, mua
chudc, de doa dé phu ni, tré em trong cac
gia dinh nay phai theo chung.

- Loi dung su phat trién ctia cong
nghé thong tin, thong qua hé thong mang
Internet, mang dién thoai di ddng dé thuc
hién hanh vi mua ban nguwoi. Trudc day,
d€ tiép can nan nhan thi cac doi tuong
phai truc tiép gap dé ra ré, 16i kéo, tao long
tin. Tuy nhién trong nhitng nam gan day,
cac d6i twong thong qua cac trang mang
xa hoi, qua thong tin trén cac trang web,
st dung dién thoai di dong dé€ tiép can
nan nhan v6i nhiéu cach thic khac nhau
nhdm han ché tiép xuc truc tiép véi nan
nhan va nhitng nguoi xung quanh, tranh
bi Iuc lwong chttc ndng phat hién, ngan
chan. Day la mot thu doan kha phd bién
hién nay, gay kho khan cho cong tac dau
tranh phong, chong loai tdi pham nay.

Trong s6 cac tht doan ma do6i tuong
mua ban ngwoi thwong thuc hién thi viéc
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st dung mang Internet la pho bién nhat.
DPay vira la tha doan dé tiép can, tao long
tin ctia nan nhan trong vy mua ban nguoi
va cling vira la phuong tién dé€ cac doi
twong dé dang hon trong thuc hién cac
tht doan khac.

Ngay 12/6/2018, Qudc hdi ban hanh
Luat An ninh mang, cé hiéu luc tit ngay
01/01/2019, trong d6 quy dinh cac hanh vi
bi nghiém cam vé an ninh mang tai diém d
khoan 1 Biéu 8: “Hoat djng mai ddm, t¢ nan
xd hoi, mua ban nguoi; dang tai thong tin dam
0, doi truy, t0i dc; phd hogi thuan phong, mij tuc
cua dan tgc, dao dirc xd hoi, sirc khoe cuia cong
dong”. Tai Diéu 9 quy dinh: “Nguoi nao cé
hanh vi vi pham quy dinh cia Ludt nay thi tuy
theo tinh chat, mirc dj vi pham ma bi xwe 1y ky
luat, xwr Iy vi pham hanh chinh hodc bi truy ciru
trdach nhiém hinh sw, néu gay thiét hai thi phai
boi thwong theo quy dinh ciia phdp ludt”. Nhuw
vay, hanh vi mua ban nguoi bang cach st
dung khong gian mang la hanh vi bi cam
theo Luat An ninh mang nam 2018 va bi xt
ly hinh sy theo quy dinh tai Diéu 150 Bo
luat hinh sy nam 2015.

Mang Internet hién nay dwoc st dung
rat pho bién va khong thé thiéu trong
qua trinh phat trién xa hoi. Thuat ngt
“Internet” 1an dau tién duoc st dung
vao nam 1974 boi nha khoa hoc may tinh
nguoi My — Vint Cerf trong qud trinh lam
viéc tai DARPA?. Internet la mot hé thong
thong tin toan cau c6 thé duoc truy nhap
cong cong gdm cac mang may tinh dwgc
két néi voi nhau va st dung mot tiéu
chuén hé théng toan cau dwoc goi la Giao
thirc diéu khién truyén hodc Bo giao thic
Internet (viét tat TCP va IP). Hé thong TCP
va IP httu ich nhu mot giao thirc trao doi

® Trang The Marketing Corner, Sw phit trién cia
Internet & Internet Vigt Nam. Nguon truy cap: https://
themarketingcorner.org/su-phat-trien-cua-internet-
internet-viet-nam/
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thong tin ¢6 thé dugc st dung boi hang
ty nguoi dung Internet trén toan thé'giéi*.

Viét Nam chinh thitchoa mang Internet
toan cau vao ngay 19/11/1997. Véi s phat
trién manh mé ctia céng nghé thong tin,
mang Internet ngay cang pho bién va can
thiét cho hoat dong lao dong, san xuat va
sinh hoat cua nguoi dan trén thé' gisi noi
chung va ¢ Viét Nam noi riéng. Theo s&
liéu thong ké, tinh dén thang 01/2020, Viét
Nam c6 tong sd 68,17 triéu nguoi dang
stt dung dich vu Internet (chiém 70% dan
s0), trong d6 ¢ khoang 94% nguoi dung
Viét Nam st dung Internet thuong xuyén
voi thoi gian sit dung trung binh 1én tdi
06 tiéng mdi ngay®. Con sb nay tiép tuc
tang khi vao thang 01/2021 c6 68,72 triéu
nguroi Viet Nam st dung Internet, tang
551.000 ngwoi so voi cung ki nam 2020.
bong thoi, s6 ngroi st dung mang xa hoi
cting tdng hon 7 triéu nguwoi so véi ndm
2020. Bén canh do, theo so liéu thong ké
thi tinh dén cudi nam 2020, Viét Nam co
132,52 triéu thué bao, trong dé thué bao
di dong khong stt dung dit liéu (data) ma
chi dung dich vu thoai va tin nhén 14 58,68
triéu thué bao, con thué bao hoat dong co6
stt dung dit liéu (data) la 73,8 triéu.

Do nguoi dan c6 thdi quen st dung
mang Internet hang ngay nén dé dang
tiép can cac thong tin hon, c6 nhiéu hinh
thirc lién lac voi nhau hon. Loi dung dac
diém nay, cac doi twong mua ban nguoi
cing danh nhiéu thoi gian hon dé€ truy

* Trang ICT Sai Gon, Internet la gi? Lich sir phdt trién
cua Internet? Ngudn truy cap: https://thietbichothue.
info/internet-la-gi-lich-su-phat-trien-cua-internet/

> Hong Van, Thanh twu phit trién Internet ¢ Viét Nam:
Ddm bdo quyén tiép cin thong tin ciia nguoi din, Trang
VOV5 World - Dai tiéng ndi Viét Nam — Ban doi
ngoai. Ngudn truy cap: https://vovworld.vn/vi-VN/
binh-luan/thanh-tuu-phat-trien-internet-o-viet-
nam-dam-bao-quyen-tiep-can-thong-tin-cua-nguoi-
dan-932648.vov
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cap mang Internet, dac biét la s dung
cac mang xa hoi nhu Facebook, Zalo,
Instagram, Wechat... d€ tim kiém va tiép
can nan nhan. Hinh thttc mua ban nguwoi
qua mang xa hdi hién nay hoat dong dang
ngay cang tinh vi va khé kiém soat. Doi
twong loi dung su nhe da ca tin ctia ngwoi
dan dé truc loi, nhat la phu n va tré em.
Cac doi twong toi pham hinh thanh nhiéu
duwong day, bang nhém lién tinh, xuyén
quoc gia vdi tinh chat, thu doan tinh vi,
xao quyét, loi dung sw quan ly long léo
cta gia dinh va nha treong, thong qua
cac trang mang xa hoi dé€ thyc hién hanh
vi ctia minh. C4ch thirc ma cac déi tuong
mua ban nguoi st dung mang Internet dé€
dat dwoc muc dich cia minh nhu:

- Lap cac tai khoan cd nhan trén mang
xa hoi, két ban hodc tham gia cac hoi, nhdm
trén Facebook d€ tiép can, lam quen véinan
nhan la phu nt, cac em gai mdi 16n. Ngoai
ra, cac doi tugng con st dung tén, dia chi
khong ding va nhi€u s6 dién thoai khac
nhau dé€ lam quen, tan tinh, vo yéu duong,
hen ho véi nan nhan; khi da tao dwgc long
tin thi ra di choi hodc lam ¢ nhiing noi c6
thu nhap cao hon, dua nan nhan dén khu
vure bién gidi roi ban ra nude ngoai.

- Gia danh lyc lugng chiic nang bang
cach lap cac tai khoan ca nhan gia trén
Facebook, Zalo, tim kiém trén mang
Internet hinh anh cta lyc lvong Cong an,
Bién phong dé lam anh dai dién. Sau do,
tim cach lam quen vdi cac em gai mdi 1on
nham du dd, Itra gat d& dua sang nuwdc
ngoai ban.

- D6i tuong dén cac phién cho vung
cao, cong truong hoc d€ tiép can, lam
quen voi phu nit, cdc em hoc sinh la ngwoi
dan toc thiéu so roi xin s dién thoai, két
ban qua Facebook, Zalo, sau d6 thwong
xuyén tro chuyén, tan tinh qua tin nhin
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d€ tao thién cam, gia vo yéu duong rdi ru
di choi, di du lich, di mua sidm hoic di lam
mot cong viéc voi thu nhap cao, sau do
Itra ban nan nhan.

- Lién lac vdi nhau qua dién thoai,
mang xa hoi nhung khong truec tiép xuat
hién ma nho mét ngwoi khac dén gép nan
nhan hodc goi dién thoai truc tiép cho nan
nhan d€ duwa dan nan nhan dén khu vuc
bién gidi rdi ban ra nudc ngoai.

- Bdng tin tuyén dung trén cac trang
bdo mang hop phap dudi vé boc la mot
doanh nghi¢p da dang ki kinh doanh,
dong thoi tao cho minh vé bé ngoai la
nguoi thanh dat, ¢6 thé tin twdng dwoc d€
tiép can cac nan nhan trong cic gia dinh
c6 hoan canh kinh t&'kho khan, c6 mong
mudn di lam dé€ cai thién kinh t&€ gia dinh
va tra ng. Cac doi twong thuong cho nan
nhan vay moét khoan tién nhat dinh, sau
do6 bang nhiéu cach thitc d€ nan nhan bi
1é thudc roi ban cho nguoi khéac. Cac doi
twong clng loi dung mang xa hoi nhw
Facebook d€ dang tin tim kiém nguoi yéu
la sinh vién va htta hen cong viéc c6 thu
nhap cao, cic 1an mua sam va cac chuyén
du lich & nuwdc ngoai roi ban ho vao nhiing
co so kinh doanh hoat dong tinh duc.

- Ngoai cac tha doan tinh vi trén, da cé
nhitng duwong day mua ban nguoi chuyén
thuwc hién hanh vi bf!mg cach 1én mang tim
kiém, “chat” vdi cac ban gai choi boi, lam
quen roi két nghia anh em, hodc “ctru net”.
Khi da tiép can dwgc véi cac ban gai nay,
chung dung tinh cam, vat chat dé cam dd,
sau do Itra ban sang nudc ngoai.

- Cing thdong qua mang Internet, két
hop véi st dung dién thoai di dong, cac
do6i twong lién hé v6i nhau dé ban tinh cac
phuong thitc, thu doan, phan cong nhiém
vy, chuan bi cac diéu kién can thiét ciing
nhu tién hanh giao dich trong cac vu mua
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ban nguoi, hen thoi gian, dia diém giao
hang...

2. Mot s6 khé khin, vaong mac khi
giai quyét cac vu 4n mua ban nguoi qua
mang Internet

Viéc st dung mang Internet dé€ thuc
hién hanh vi pham t0i mua ban nguwoi
nhu hién nay da gay ra nhitng kho khan,
vuéng mac trong qua trinh phat hién,
diéu tra, truy to, xét xtr nhu:

- Toi pham mua ban nguoi von da
ton tai nhiéu dudi dang an, rat kho khan
cho viéc phat hién, nhiéu treong hop nan
nhan hay nguoi nha nan nhan khong to
giac. Trong khi do6, do cac d6i tuwong st
dung Internet d€ tiép can nan nhan nhdm
thye hién hanh vi trét lot ma van han ché
duoc toi da viéc tiép xtic voi nan nhan nén
rat kho phat hién, ngan chan ngay tir dau.

- Dai tuong thue hién hanh vi mua ban
nguroi khong chi la nguroi Viet Nam ma con
c6 nguoi nudc ngoai, dang sinh song bén
ngoai lanh tho Viét Nam. Thong qua mang
Internet, nhitng nguoi nay lién lac véi nhau
d€ lén ké hoach, phan cong nhiém vu, hd
tro 1an nhau trong qua trinh Itra gat, tuyén
mo, van chuyén, chia chap, giao dich
trong cac vu mua ban nguoi. Vi sy cau
két chit ché, 1én ké hoach ti mi nham tranh
st phat hién cta lyc Ivong chitc nang, cac
doi twong 6 nude ngoai khong xuat hién
cting nhu khong truc tiép thuc hién hanh
vi nén rat kho bi phét hién, bat gitr.

- Toéi pham mua ban nguoi thuong
mang tinh truy xét, rat it truong hop bi
bat qua tang. Nhiéu treong hop 1a do bi
hai trén vé duoc va trinh bao véi co quan
cong an, lic nay doi twong pham toi moi
bi phat hién. Viéc thu thap ching c chu
yéu dua vao 10i khai ctia nan nhan. Mac
du trudc d6 nan nhan va doi teong cd thé
lién lac v6i nhau nhiéu lan qua dién thoai,
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qua mang xa hdi nhung khi dua nan nhan
dén noi ban thi cac déi twong da thu gite
hét dién thoai, gidy to cia nan nhan nén ho
khong c6 cach nao cau ctru su tro giup. Khi
vu viéc duoc diéu tra thi cling khoé c6 thé
xac dinh duoc danh tinh cta cac doi tuong
nay. Hoac nhiéu vu xay ra da lau, sau do
moi phat hién thi nhitng thong tin trén
mang xa hoi cting khong thé tim lai duoc.

- Céc d6i twong lap tai khoan ca nhan
trén mang xa hoi bang thong tin gia, 14y
anh dai dién ctia nguoi khac dé thuc hién
hanh vi pham t0i, 1ap cac trang web voi
thong tin khong ro rang, khong chinh xac,
str dung sim “rac” dé€lién lac, hodc cac thu
doan gid mao thong tin khac, gay kho khan
cho qua trinh diéu tra xac minh. Tham
chi, néu bi t6 giac thi cac doi tuong van
tim cach chéi vi cho rang khé c6 co s¢ dé
chitng minh cdc tai khoan hodac trang web
do 1a ciia minh. Trong treong hop may chu
dat & nuwde ngoai thi viéc diéu tra xac minh
thong tin con gdp nhiéu khé khan hon nira.

3. Mot s6 bién phap nang cao hiéu
qua diu tranh phong, chdng téi pham
mua ban nguwoi qua mang Internet

Trong boi canh hoi nhap va toan cau
hoa nhw hién nay, viéc st dung mang
Internet la mot nhu cau khong thé thiéu
cua nguoi dan cac nudc trén thé gidi
nhung cling tir d6, cac doi twong da loi
dung nhitng thanh tuu ctia khoa hoc cong
nghé, su phat trién hé thdong mang Internet
toan cau dé thuc hién hanh vi pham tdi.
Viéc nay da gay kho khan khong nhé cho
hoat dong phat hién, x&¢ ly hanh vi mua
ban nguodi trong thoi gian qua. D& khac
phuc nhitng khé khan, vuéng mac va
nang cao hiéu qua trong phat hién, diéu
tra, truy t0, xét x& t0i pham mua ban
nguoi qua mang Internet, trong thoi gian
to1 cac co quan chitc ndng can ddy manh
thuc hién mot s6 bién phap sau:

O l\? re
so Khoahoc Kiém sat

Thir nhat, st dung mang Internet nhw
mot kénh tuyén truyén hiéu qua dé nguoi
dan nang cao y thttc trong phong ngtra
toi pham mua ban ngwoi. Trong thoi dai
hién nay, nguoi dan st dung dién thoai
thong minh c6 két ndi mang Internet rat
pho bién, vi vay cac co quan, t6 chitc can
tang cuong cac hoat dong tuyén truyeén,
pho bién, gido duc phdp luat trén cac
trang web, trén cac thong bdo ctia tng
dung mang xa hoi dé nguoi dan hiéu hon
v€ cac quy dinh cua phap luat. Bong thoi,
tuyén truyén dé& nguodi dan nam duoc cac
thong tin vé td chirc va hoat dong phong,
chdng mua ban nguoi cia Nha nudc, cua
cac to chirc phi chinh phd; bén canh do,
dé¢ nguoi dan nim duwoc cic tht doan
ma cac doi twong mua ban nguoi thuong
stt dung va nhitng nhém nguwoi c6 nguy
co trd thanh nan nhan cta loai tdi pham
nay; tuyén truyén, chia sé nhirng bai bao
hoac thong tin lién quan dén van dé mua
ban ngwoi thong qua cac trang mang xa
hoi dé€ nguoi dan ¢ y thiec hon vé phong
ngtra toi pham, nhic nho nguoi than, con,
em minh vé moi nguy hiém tiém an qua
mang xa hoi, gitp moi nguoi cé thé tu bao
vé ban than. Cong tac tuyén truyén, phd
bién, gido duc phap luat va tuyén truyén
phong, chong mua ban nguoi ciing gitp
nguoi dan cé nhitng k§ nang xt& ly khi
ho hodc nguoi than, ngwoi quen cta ho
roi vao hoan canh la nan nhan ctia cac vu
mua ban nguoi dé ho cht dong t6 giac toi
pham, thu thap va luu gitt thong tin, tai
liéu d€ cung cap cho Co quan diéu tra.

Thit hai, tang ceong kiém soat, xac thuc
cac tai khoan ca nhan trén mang xa hdi,
cac thong tin trén trang web. Theo quy
dinh ctia Luat An ninh mang thi: “Doanh
nghiép trong nwdc va ngoai nwdc cung cap
dich vu trén mang vién thong, mang Internet,
cdc dich vu gia tang trén khong gian mang tai
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Viét Nam co trach nhiém sau ddy: a) Xdc thuec
thong tin khi nguwoi dung dang ky tai khoan so;
bdo mat thong tin, tai khodn ciia nguweoi ding;
cung cap thong tin ngueoi dung cho lwc lirong
chuyén trach bdao v¢ an ninh mang thudc Bo
Cong an khi c6 yéu cdu bing vin bin dé phuc
vu diéu tra, xw 1y hanh vi vi pham phdp ludt vé
an ninh mang”®. Trach nhiém ctia B Cong
an cting dwoc xac dinh la: “Phong ngtra, dau
tranh v6i hoat dong s dung khong gian mang
xdm pham chit quyén, lpi ich, an ninh quoc
Qia, trdt tw, an toan xa hgi va phong, chong toi
pham mang”, “Bdo dam an ninh thong tin trén
khong gian mang; xdy dung co ché xdic thuec
thong tin dang ky tai khoan so; canh bio, chia
sé thong tin an ninh mang, nguy co de doa an
ninh mang”’. D€ kip thoi phat hién, ngan
chan cac hanh vi c6 nguy co trén khong
gian mang, dong thoi thuc hién cac quy
dinh ctia Luat An ninh mang, cac co quan,
t0 chirc cd lién quan can tang cuong ra soat
cac tai khoan cd nhan duoc lap moi, xay
dung cach thitc xac thire thong tin ca nhan
d6i v6i mdi tai khoan mot cach chinh xac,
dam bao han ché dén muc thap nhat kha
nang cac do6i twong co thé 1ap tai khoan ao,
gia mao thong tin nguoi khac dé thuc hién
hanh vi Itta gat nan nhan.

Bén canh do, hién nay cac don vi cung
cap dich vu mang vién thong o Viét Nam
da va dang tang cuong cac bién phap
nham loai bo tinh trang st dung sim “rac”
nhu xdc thyc khach hang truede khi kich
hoat thué bao mdi, viéc kich hoat thué
bao duoc thuc hién trén hé thong tap
trung ctia doanh nghiép, ap dung cong
nghé video call (cudc goi hinh anh) dé xac
thiee khach hang trudce khi kich hoat thué
bao... Ngoai ra, cac cong ty vién thong
cing c6 quy dinh x¢ ly ca nhan, don vi
néu dé xay ra sai pham. Véi nhiing bién

¢ Luat An ninh mang nam 2018, Diéu 26.
7 Luat An ninh mang nam 2018, Diéu 36.
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phép trén da loai bo dwoc rat nhiéu tinh
trang sim “rac”, tuy nhién van chua xt ly
duoc triét d€. Vi vay, trong thoi gian tdi,
céc cong ty cung cap dich vu vién thong
va cac co quan nha nwdc c6 tham quyén
can c6 nhiéu bién phap manh tay hon ntra
d€ loai bo tinh trang str dung sim “rac”.
Viéc nay hd tro rat nhiéu cho cong tac dau
tranh phong, chong t6i pham, trong d6 c6
toi pham mua ban nguoi.

Thi? ba, lgc lwong chitc nang can tang
cuong tuan tra, kiém soat ¢ cac khu vuc
bién gidi, cac nha ga, bén xe, ting cuong
cong tac quan ly xuat nhdp canh tai cac
ctra khau quoc t& dé kip thoi phat hién doi
twong mua ban nguoi va nhitng trueong
hop c6 nghi vdn nham ngan chin hanh
vi pham t0i, giai ctru nan nhan ngay trén
lanh tho Viét Nam.

Thir tw, tang cuong hop tac voi Cong
an, Boi doi bién phong cac nuedc trong khu
vuc, nhat 1a cac nuwdc nhu Trung Qudc,
Campuchia, Thai Lan, Lao... d€ phoi hop
phong ngtra, dadu tranh chong toi pham
mua ban nguoi. Can c6 co ché phoi hop
gitta luc luong chirc nang cdc nuwdc de
thuong xuyén trao doi thong tin vé tinh
hinh, do6i tuong, thu doan cua tdi pham
mua ban ngwoi. Thuc hién t6t méi quan
hé phdi hop, hop tac quoc t& d€ kip thoi
phat hién cdc duwong day mua ban nguwoi
xuyén quoc gia; ngdn chdn va xtt ly cac
dodi tuwong, dac biét 1a cac doi tuong nguoi
nudcngoai, chu muu, cdm dau duong day.
Bén canh d¢, viéc tang cuong mo6i quan hé
hop tac song phuwong va da phuwong gitta
cac quoc gia géop phan mo rong pham vi
phong ngtra, phat hién t6i pham, tan dung
dwoc cac ngudn luc va su hd trg, gitp do
1an nhau gitta cdc Chinh phut trong dao
tao, tap hudn, cung cap trang thiét bi cho
lwc lwong dau tranh chdng t6i pham mua
ban nguoi./.
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THU DOAN SU DUNG CAC UNG DUNG MANG CONG NGHE
THONG TIN, TRUYEN THONG DE PHAM TOI MUA BAN NGUOI
VA VIEC PHONG NGUR, PHAT HIEN, XU LY

NGUYEN BDUC HANH*

Trong nhiing ndm gian ddy, bén canh cdch thiic t6 chitc va thuc hi¢n t0i pham truyén
thong cia t¢i pham mua bdn nguoi, cdc doi tugng con si dung cdc phuong tién, cong nghé
thong tin truyén thong trong viéc chudn bi thuc hién t0i pham, t6 chitc thuc hién t0i pham
va che gidu tdi pham. Diéu ndy khién mitc dd nguy hiém cia t0i pham ting lén, s6 luong
nguoi bi hai nhiéu hon, sau khi thyc hién toi pham dé tron tranh phdp ludt hon. Vi vdy,
Yéu cdu trong viéc nghién citu thi doan pham t6i gitip phong ngiva, phdt hién t¢i pham ting
dung mang cong nghé thong tin va truyén thong la hét siic cin thiét, cdp bdch hién nay.

Tir khéa: Toi pham mua bdan nguoi; cong nghé thong tin; phong, chong mua bin nguoi.

Ngay nhdn bai: 22/6/2021; Bién tdp xong: 28/6/2021; Duyét ding: 30/6/2021

In recent years, in addition to the traditional modes of organizing and carrying
out human trafficking, criminals also use technology to facilitate, organize and hide
their illegal activities. This increases the seriousness of the crimes and the number
of victims. Also, after committing the crimes, with the support of technology, it is
easier for criminals to abscond the law. This article explores how human traffickers
use technology to expand their networks, and how technology can be used to prevent,
detect and handle trafficking in persons cases.

Keywords: Human trafficking crimes, information technology, human trafficking

prevention.

0i pham mua ban nguoi (MBN)

trong nhitng ndm gan day dién

bién phttc tap véi tinh chat,
quy mo va tht doan hoat dong pham toi
ngay cang tinh vi, xao quyét, co t6 chirc
chdt ché gitta nguwoi mua va nguoi ban,
moi gidi, dan dit, hinh thanh céc duong
day toi pham lién tinh va xuyén qudc gia.
T6i pham MBN da dugc phat hién xay
ra trén pham vi 63 tinh, thanh phg; nan
nhan khong chi la phu nit, tré em ma da
xuat hién tinh trang mua ban nam gidi,
tré so sinh, bao thai, mua ban ndi tang,
dé thué...! Mdc du giam vé sd luwong bi
phat hién, xtt ly nhung tinh hinh tdi pham

! Bao cdo Bo Cong an “Tinh hinh thiee hién phap luat
v€ phong chéng mua ban nguoi giai doan 2012-2017".
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MBN van dién biéh phtic tap, thu doan
toi pham hét stec tinh vi, xdo quyét voi
sw tham gia cta cac doi twong dwoc to
chttc thanh dwong day; cé sy phan cong,
phoi hop chat ché va rat chuyén nghiép
gay kho khan cho cac co quan chttc nang
trong qua trinh diéu tra, truy to%

Bén canh cach thirc to chitc va thuc
hién t0i pham truyén thdng, cac doi
tuong MBN con st dung cac phuwong
tién, cong nghé thong tin truyén thong
trong viéc chudn bi thuc hién t6i pham,
to chirc thuc hién téi pham va che giau
toi pham khién mtc d¢ nguy hiém

* Phé Gido su, Tién si, Phé Hiéu truong Truong Pai
hoc Kiém sdat Ha Noi
2B&o cao Ban chi dao 138/CP nam 2019.
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ctua toi pham tang lén, sd lwong nguoi
bi hai nhiéu hon, sau khi thyc hién tdi
pham dé tron tranh phdp luat hon. Vi
du nhu viéc cac doi twong pham t0i st
dung Internet dé€ tim kiém, phat hién
nan nhan; st dung dién thoai di dong,
Email, Facebook, Zalo... dé€ lién lac dua
nan nhan di chuyén trong lanh tho, ra
nuoc ngoai; st dung chitng minh thu gia
dé mo tai khoan, dung hinh thirc thanh
toan tryc tuyén chuyeén va rut tién; lap
cac trang web den dé quang cao, tiép
thi, tim kiém khach hang; gia danh luc
lwong chiic ndng dé€ lwra gat, cudng ép
nan nhan nham bén sang bién gisi®.
Tham chi, c6 nhitng truong hop dung
tén, hinh anh dai dién gia trén Facebook
mac 1é phuc Cong an, B4 doi Bién phong
lam quen, két ban va ltta ban nan nhan
bén canh chiéu tro ltra dao yéu duong...

D€ gbép phan nang cao hiéu qua phat
hién, x ly t¢i pham MBN c6 st dung
cong nghé thdng tin, truyén théng, bai
viét trinh bay, phan tich nhiing yéu td cta
mang théng tin, truyén thong ma cac doi
twong pham t6i MBN c6 thé khai théc,
thuc hién toi pham cting nhu nhitng noéi
dung lién quan dén viéc sit dung cong
nghé thong tin, truyén thong dé€ phong
ngtra va chong toi pham MBN. Tt d6, tac
gia dua ra mot s6 kiéh nghi, dé xuat nham
nang cao nang lic phong ngtra, phat hién
va xt ly t0i pham MBN co st dung cong
nghé thong tin, truyén thong.

® Ngay 10/9/2020, Céng an Lao Cai khoi t6 Sung
A Ché (SN 1991, tru tai xa Muong Toong, huyén
Muong Nhé, tinh Dién Bién); Thao Seo Hoa (SN
1976, tra tai huyén Ham Yén, tinh Tuyén Quang);
Chang A Vuwong (SN 1987, tra tai huyén Tam
Duong, tinh Lai Chau) cung dong bon vé 02 hanh
vi mua ban nguwoi va mua ban nguwoi dudi 16 tudi.
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1. Mot s6 yéu t6 gan v6i mang cong
nghé thong tin, truyén thong ma cac déi
twong pham t6i mua ban nguoi thuong
khai thac st dung trong viéc thuwc hién
hanh vi pham toi

- Mang thong tin, truyén thong co
kha nang gitp cho viéc giao ti€p, trao
ddi thong tin gitra nguoi dung véi toc do
cao, dé dang vurot qua bién gisi qudc gia
ma khong chiu sy kiém soat cua cac co
quan chtec nang. Loi dung dac diém nay,
cac doi twong pham to6i MBN da st dung
mang thong tin, truyén thong dé két noi
véi cac nan nhan trén khap cac quoc gia
va vung lanh tho trén thé'gioi.

- Viéc thiét lap va st dung cac trang
web bat hop phédp dé dang, cac ho so
treee tuyén an danh, cac thiét bi dung mot
lan ludn san c6 da tao diéu kién thuan
loi cho viéc che giau cac giao tiép, giao
dich thong qua moéi treong mang khi
cac mang lwdi toi pham duwoc thyec hién,
gitip cac d6i twong nay dé dang che giau
toi pham, tron tranh sy phat hién caa co
quan chttc nang. Do d6, cac d6i tuong
MBN thuong khai thac triét dé€ yéu to
nay dé€ tiép can nan nhan, trdnh sy phat
hién, can thiép ctia gia dinh va co quan
chttc nang.

- Viéc phat hién, thu thap dit liéu dién
tee d€ c6 ching ¢t chtrng minh hanh vi
pham t6i thong qua moi treong mang doi
héi phai c6 cac nguon luec va thiét bi cong
nghé thong tin, truyén théng hién dai. Vi
vay, vOi cac quoc gia kém phat trién va
dang phat trién (thuong la cac quoc gia c6
nan nhan bi mua ban), day la moét thach
thirc khong nho khién cac doi teong MBN
khong ngttng khai thac tinh nang nay khi
thuc hién toi pham.
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- Thu doan pho bién ma cac doi tuong
pham toi MBN c6 thé khai thac, st dung
cong nghé thong tin, truyén thong khi
thiec hién cac hanh vi pham t0i la:

+ Thong qua mang thong tin, truyén
thong, cac d6i twong MBN dé dang tim
kiém, xac dinh cac khu vuc c6 thé ¢ nan
nhan dé tuyén mo, khong ché, kiém soat
khi van chuyén, chtta chap, tiép nhan va
chuyén giao. Viéc st dung cong nghé
thong tin ctia cac doi teong tdi pham co
thé tir nhitng giai doan dau tién nham xac
dinh nhitng nan nhan tiém nang thong
qua cac quang cao trén mang dén nhiing
giai doan cudi cung la che giau hanh vi
pham t0i. Rira tién c6 thé duoc thuc hién
tir hanh vi pham t6i nay.

+ Viéc st dung cong nghé c6 thé ap
dung cho tat ca cac hinh thttc MBN nhw
Internet gitp cho nhiing d6i twong MBN
c6 thé tiép can voi s6 lwgng 16n cac nan
nhan tiém nang so vai viéc thye hién thong
qua dién thoai, tin nhan, lién hé triec tiép.

+ Céc thu doan tuyén mo cua nhitng
doi twong MBN c6 thé duoc thuc hién
thong qua st dung cdc trang web dé thiét
lap lién hé ban dau véi nan nhan trén
pham vi rong, nhiéu nhém nguoi dung
Internet. Cac trang web nay co thé giup
tro chuyén, trao doi thong tin dwdi dang
tin nhin, van ban, video, trao d6i hinh
anh, hen ho va cac hoat dong khac. Ngoai
ra, nhitng dién dan mang ciing cung cap
cho ké mua ban nguoi thong tin vé cac
16 hong tir mdy tinh ctia nan nhan, co so
dt liéu ctia nan nhan dé cé thé khai thac
nh3m 1ay dwoc long tin va sy tu tin cua
nan nhan.

+ Trén cac trang web va tng dung

mang xa hoi, cac doi twong MBN c6 thé
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nghién cttu, tim hiéu vé nan nhan va dé
dang theo do6i nhitng luot thich va khong
thich. Pi€u nay gitp nhitng d6i tuong
MBN c6 thé diéu chinh cach ti€p can voéi
tirng nan nhan va khai thac diém yéu cua
nan nhan. Ndm bt nhu cau lao dong, cac
nan nhan c6 thé dugc tuyén mo thong qua
cac 10i moi lam viéc, thwong la thong qua
cac trang web tuyén dung gia mao, quang
céo truc tuyén, cac co quan tuyén dung
gia hay thong qua cac trang mang xa hoi.

+ Cac d6i twong MBN thuong xac
dinh nan nhan nho dién thoai thong
minh (smartphone) boi hau hét ¢ cac
quoc gia, dién thoai thong minh déu co
kha nang truy cap Internet. Trong khi tuy
thudc vao kién thitc ctia nguoi dung ma
viéc st dung cac cai dat quyén riéng tu,
bao mat la rat khac nhau, nhiéu nan nhan
khong biét cach cai ddt nén da bi cac doi
twong pham tdi c6 thé khai thac, 14y cap
thong tin va tim cach tiép can. Cac tng
dung, phuong tién truyén thong xa hoi
va cac nén tang truc tuyén khac cung cap
cho nhiing d6i twong MBN quyén truy
cap vao mot loat thong tin hiru ich c6 thé
dugc st dung nhdm danh ltra nan nhan,
bao gom: D liéu vé vi tri, thong tin chi
tiét nhan dang, 161 song, thdi quen, hinh
anh, dia chi lién lac... O cac qudc gia phét
trién, dién thoai thong minh dwoc thanh
thiéu nién sit dung pho bién va trong mot
sO truong hop, cac ting dung trong dién
thoai thong minh da giap cac do6i tugong
pham tdi dé tiép can va khong ché cac
nan nhan nho tuoi hon.

Dudi day la bang thong tin tong quan
V€ cac trang web tuyén dung va két noi
thuwong dwgc nhing doi twong MBN st
dung:
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MBN c6 thé thuc
hién cac thao tac
thong qua mang
nhu thich, nhan
xét, dé nghi két
ban va thu thap
thong tin ma sau
d6é st dung dé
tuyén md va thu
hut thanh nién.

c6 thé sau khi thu thap
thong tin trén mot trang
web xem va nhan xét. Viéc
tdn tinh, ga gdm cd thé xay
ra trén cac tng dung va
trang web nhan tin nay,
thuyét phuc ai d6 gui mot
bttc anh nhay cam va sau
d6 st dung né dé tong tién
ho.

xdy dung long
tin va khién ho
chia sé nhiéu hon
vé co thé caa ho
bang hinh anh. Di
chuyén ching ti
trang duoc giam
sat sang trang it
dwoc giam sat hon.

Xem & binh ludn | Céc dia diém chuyén d6i | Cac trang web |Cac trang web quang
trang web cao va ban hang
Cac trang | Facebook, Tinder (tng dung hen ho|Tro chuyén |[Huéng dan thanh
web Instagram  (déng|dé€ tro chuyén vd6i nhing |roulette hodc|phd (rao vat, trang di
thwong |anh lén trang ca|nguwoi ban phu hop, tin|Omegle (webcam |kem voi quang cao)
dwgcsit |nhan cta chung [nhén riéng tw dé lién lac, |véi nguoi la mot |Skipthegames,
dung c6 thé binh ludn|gdp go va hen ho); cach riéng biét, |Bedpage (di kem
vé anh khac, nhan [Blendr (¢ng dung hen ho[nguoi dung co|trang web véica nhan
tin nhin riéng tw|véi tro chuyén riéng tu,|thé xoay qua|quang céo dich vu)
va c6 tai khoan|dinh vi GPS d€ dinh vi|nhiéu nguoi la va| Seekingarrangement
thtt hai ma cha|nguwoikhéc; webcam c6 hop|(hen ho, trang web
me khong biét goi | WhatsApp (tng dung nhén |trd chuyén riéng|thong tin tuong tu
la  “finstagram” | tin dwoc ma héa noi cadc nha |t dwdi man hinh [nhw ho so hen ho cé
hodc  instagram |cung cap dich vu khong luu | webcam) nhén tin);
gia), Snapchat | ban sao tin nhén ctia ho trén Sugar-baby  (trang
(nhan tin va dang|mdy cht va chi hai nguoi web quang cao cho c6
anh cong khai, bién | dang giao tiép moi co thé gai c6 ho so cho cac
mat sau khi da mo | truy cap cac tin nhan d6); johns / sugar daddies
va chitc nang chia|KIK (tng dung nhan tin duyét va nhan tin)
sé tin nhan/hinh [khong duwoc két ndi véi s&
anh/video riéng tu) | dién thoai, tin nhin khong
duoc luu trén may cha dé
truy cap bén ngoai cudc tro
chuyén).
Cac trang | YikYak (ddngbai an |Mau vang (ing dung hen|Monkey (webcam |Cac trang web it pho
web it danh v6i phan binh | ho / ban be danh cho gidi|vdi nguoi la trong [bién hon khong thé
phé bién |luan, vi tri GPS cho|tré cé chitc ndng vudt, |sd gidy c6 han,|xac dinh vi da co
hon phép nguoi khac|“tinder cho tré em”); thanh nién can tim | nhiéu thay déi
xac dinh vi tri caa|# 1 Chat Avenue (phong|nguoi dung khac
nguoi dung trong|tro chuyén danh cho tré|lam ban trong thoi
mot ban kinh nhat|em véi nguoi la trong mot [gian khong  gidi
dinh); nhom 16n, mot nguoi c6 thé |han, duwoc quang
Whisper (déng bai|nhdn tin trong mot nhém|cao danh  riéng
an danh véi kha|lén hogc nhan tin riéng tu) | cho gidi tre)
nang binh luan va
gt tinnhan 4n danh
cho nguoi dung)
Qua trinh [ Nhitng d6i tuong|Tro chuyén véi nguoi tré, |Lap cac 10 hong, |Chuyén ho tir chia

sé sang ban anh truec
tuyén cua chinh ho.

Ngu}ﬁn: Ryan Kunz, Meredith Baughman, Rebecca Yarnell and Celia Williamson (2018),
Social Media and Sex Trafficking Responses, University of Toledo
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- Mot xu hudng lién quan khac trong
viéc tuyén md nan nhan la viéc st dung
cac nén tang choi game tryec tuyén. May
choi game tién tién cung cap chic nang
twong ty nhue may tinh dé€ ban va ngay
cang duoc st dung nhiéu hon trong cac
vu pham t0i. Bén canh d6, con xuat hién
nhitng tht doan khac nhu:

+ Viéc kiém soat, khong ché nan nhan
c6 thé dién ra dudi nhiéu hinh thirc, trong
do cé ép budc, du dd va dwa cdc nan nhan
roi khoi nha ctia ho, kiém soat tai chinh
va tong tien. Cac doi twong MBN st dung
cong nghé dé tranh tiép xuc truc tiép voi
nan nhan. Pay cing la thach thic khién
viéc diéu tra tdi pham MBN ngay cang trd
nén khoé khan hon. Tuy nhién, “kiém soat
40” nan nhan la mot cdng cu pho bién.
Viéc kiém soat c6 thé bao gom theo doi nan
nhan thong qua kiém tra thu cong ho so
dién thoai hodc truy cap cac ttng dung dién
thoai thong qua cac tng dung dua trén
dam may hodc bang cach trién khai phan
meém gian diép. Ngay ca sau khi nan nhan
khong con nam trong tam kiém soat ctia
nhiing d6i twong MBN (vi du nhu ho da
tron thoat dwoc), ho van cé thé bi theo dai
bang cac ting dung theo ddi vi tri trén dién
thoai di dong ctia minh. Nhiing déi tuong
MBN ciing c6 thé gri thong tin lién lac de
doa dén nhitng nan nhan tim cach tron
thoat nham duy tri hogc gianh lai quyén
kiém soat ho.

+ St dung mang d€ lira dao, de doa
va thuc hién hanh vi gian doi khac c6 thé
duoc nhitng d6i twong MBN ap dung khi
c6 duoc nhiing thong tin ¢ thé gay ton
hai cho nan nhan (hinh anh hodc video)
nhu mot phuong tién dé€ gianh quyén
khong ché, kiém soat. Vi duy, br?mg cach
htta hen cong viéc ngurdi mau va yéu cau
chup anh khoa than tir cidc ngudi mau, cac
do6i twong dwa ra nhing loi de doa. Biéu
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nay khong doi hoi phai co su tiép xtc truc
tiép gitta nhitng ké MBN va nan nhan
ma moi thit c6 thé dat duoc trong khong
gian a0. Mot thu doan khac la nhitng d6i
twong MBN chiém doat mang xa hoi cua
nan nhan va thém ndi dung goi y su dong
y khai thac, cing vdi noi dung khiéu dam
dé€ lam ton hai danh tiéng va uy tin cua
nan nhan hodc xam nhap gia tao tu cach
nguoi khiéu nai, khién tai khoan ctia ho bi
nha cung cap dich vu déng, bi c6 1ap, mat
danh tinh ky thuat s6 va mat lién lac véi
gia dinh va cong dong.

+ Thong qua mang Internet, cac doi
twong MBN rao ban nguoi triee tuyén voi
nhitng quang cdo duogc dang tai trén cac
trang web khong chinh thong, ndi dung
thuwong dwoc bao vé b?mg mat khau va
ma hoéa. Hanh vi nay da duwoc st dung
cho cac hoat dong bat hop phap va gay
ra nhitng can tré khong nho doi véi hoat
dong diéu tra ctia co quan to tung vé hanh
vi MBN. Truwong hop khac, doi tuwong
pham tdi cling ¢6 thé rao ban nguoi trén
cac trang web thong thuong khéc bang
cach nap duwdi dang dich vu mat-xa vdi
viéc st dung tiéng “16ng”. Vi du: Biéu
tuong cam xtc (chang han nhu hoa anh
dao dé xac dinh nan nhan la mot trinh nix)
va cac cum ttr khdc trong mo ta cua cac
quang cdo ngam hiéu lam hoat dong mai
dam (vi du: “trai nghiém ban gai”) hoac
tré vi thanh nién dwoc quang cdo véi cum
ttr “t6i c6 mot ngwoi ban tré hon”.

+ Loi nhuan ma cac d6i twong MBN c6
dugc c6 thé chuyén dudi dang tién dién
tk nhu dong tién dién t& Bitcoin dé& dé
thanh khoan, dé cat gidu hon so vdi tién té
that boi chung khong bi quan ly va khong
dwoc hd tro boi cac ngan hang. Mat khac,
cac doi tuong st dung tién ky thuat so sé
khong bi phu thudc vao bién gidi quoc gia
va ¢6 thé phuc vu trao déi véi ca cac td
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chttc toi pham khac, thiec hién cac loai toi
pham khac khong phai MBN. Cac loai tién
ky thudt s6 ma cac doi twong pham toi cd
duoc khong can phai thuc hién hanh vi
rira tién, von kho khan hon ¢ hau hét cac
quoc gia do cac quy dinh vé bao cao tién
mat ngay cang nghiém ngat va tuan tha
quy dinh chong rira tien. Cac khoan tién o
dang ky thuat so co thé duoc van chuyén
qua bién gi¢i mot cach dé dang, do d6 vuot
qua gidi han chuyén tién mat gitra cac khu
vuc phap ly. Viéc stt dung nhiéu “vi tién”
ky thuat s& (mdi vi tién riéng cho mdi giao
dich) tao thém thach thitc cho canh sat va
co quan chdng rtra tién trong viéc theo
doi va giam sat cac giao dich. Cac loai tién
ky thuat s6 cung cdp tinh an danh twong
do6i. Viéc sit dung tién dién tk lién quan
dén cac yéu t& khac chang han nhu “nha
giao dich tién dién t&”, “nguoi tron tién
dién t”, “nguoi trao doi tién dién ti” va
“san giao dich tién dién tit”... Néu cac nha
hoach dinh chinh sach va thuc thi phap
luat trén toan cau chua b6 sung cac quy
dinh diéu chinh quan hé nay thi viéc diéu
tra, xtr ly sé gdp phai nhiéu thach thtrc.

- S&t dung cong nghé trong thyec hién
hanh vi dwa ngwoi di cu trdi phép trude
khi thiec hién hanh vi pham t6i MBN

+ Theo s6 liéu ctia Uy ban Chau Au,
nam 2016, “viéc st dung mang xa hoi dé
thirc hién viéc dua nguoi di cu trai phép
da tang truong theo cap s6 nhan trong
nhitng nam gan day”. Nam 2016, 10 qudc
gia thanh vién Lién minh Chau Au (EU)
da xac nhan mang xa hdi duoc stt dung
dé quang cao cac dich vu dwa nguoi di
cw trdi phép, cung cdp thong tin vé cac
tuyén duong di cu va tao diéu kién giao
tiép gitta nhitng doi twong thuc hién
hanh vi dwa nguwoi di cu trdi phép va cac
nan nhan. Nam 2017, Cao uy Lién Hop
Qudc vé nguoi ti nan (UNHCR) da cong
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bd nghién ctru vé viéc st dung mang xa
hodi ctia ngudi néi tiéng A Rép, cling nhu
nguoi ti nan va di cu Afghanistan. Cac
nha nghién cttu da theo doi hang tradm
trang Facebook trong khoang thoi gian 10
thang, ghi lai dix liéu dinh tinh vé trao doi
thong tin gitta nhitng nguoi di cu, 10i dé
nghi cua nhiing ké td chirc dwa nguoi di
cu trai phép - d6i tuong rat dé tré thanh
nan nhan cta t6i pham MBN va trén thuc
t€ da c6 nhiéu nguoi di cw trai phép tro
thanh nan nhan caa tdi pham MBN.

+ D061 véi viéc quang cao dwa nguoi di
cw trai phép, cac doi tuong pham tdi co
thé chon tiép thi dich vu cta ho truc tuyén
thong qua cac trang mang xa hoi va quang
cao “truyén miéng” gitta nguoi di cu hay
nhitng do6i twong t6 chic st dung dién
thoai thong minh. Nhitng d6i twong pham
t0i quang cao dich vu trén Facebook giong
nhu “bat ky cong ty du lich hop phap
nao”. Nghién cttu cia UNHCR nam 2017
cho thdy, ¢6 hang tram trang Facebook
cung cap ca dich vu hgp phap va bat hop
phéap vé6i day du thong tin lién lac. Cong
nghé giup cac ddi twong pham ti tiép can
nan nhan trong pham vi cdng dong rong
16n hon ma khong nhat thiét cac d6i tuong
nay phai c6 su hién dién thyec t€. Sau khi
nhitng nguoi di ce tw minh di chuyén ra
nudc ngoai, cac doi twong MBN tiép tuc
thue hién cac cong doan pham tdi khac
nhu cach truyén thong.

+ Dién thoai thong minh, email, nén
tang mang xa hdi va tng dung duoc
nhing do6i twong pham tdi st dung dé€
lién lac voi ngroi di cu va cho phép chiing
tao diéu kién thuéan lgi hon cho qua trinh
dwa nguoi qua bién gidi, phan tng, doi
phé véi cdc co quan chitc nédng dé hon.
Tham chi, nhiing d6i twong dwa nguoi di
cu trdi phép khong phai di cung nhitng
nguoi di cu qua lai gitra cac bién gioi. Giao
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tiép dién tk cting cho phép nhitng nguoi
di cu trdi phép (va nhitng nguoi chuan bi
di cw trai phép) biét dugc cac thong tin
cta nhitng ké to chirc thong qua cac trang
mang xa hoi truc tuyén, mic d§ an toan
cua tuyén duong sé duoc st dung, mong
mudn ctia quoc gia dén va tinh hinh kiém
soat bién gidi.

+ Bén canh viéc thanh toan bfmg tién
mat thong qua st dung ngwoi bao lanh
la bén thtt ba (thanh vién gia dinh) thi
phuong thiic thanh toan con cé thé dugc
thuiee hién bang tra goép trén cac hé thong
thanh toan truc tuyén. Tién dién t 6 thé
giup nhiting d6i twong pham tdi va cac
nhdém t6i pham co td chic dé dang nhan
viéc thanh toan, cat gidu va chuyén tién,
hd tro rtra tién hay chuyén tién qua bién
gioi quoc gia ma tranh bi chinh quyén
diéu tra va bat gitt boi tién dién ti ¢6 tinh
nang an danh; mat khac, giup ngwoi di cw
khong can thiét phai mang theo so lueong
16n tién mat.

+ Nhitng d6i tuong td chic dua nguoi
di cw trai phép vanguoi di cu cling ¢6 thé st
dung cong nghé thong tin va truyén thong
d€ cung cap, trao doi thong tin khi toi pham
duoc chuan bi thuc hién. Vi du: Xac dinh
cac loai dich vu duoc cung cap, thoi gian,
ngay thdng va gia ca ctaa dich vy, nghién
cttu bién gidi nao co tinh hinh an ninh 1éng
léo/nghiém ngdt hon va thoi gian dén trong
ngay d€ thu hut it sie cht1 y nhat. ..

+ Cong nghé trong chitng muc nhat
dinh lam mo ranh gidi gitta nguoi nhap
cw trai phép va doéi tuwgng t6 chiic di cu
trai phép.

2. Viéc st dung cong nghé thong tin,
truyén thong dé phong ngira va phat
hién, xt¢ 1y t0i pham mua ban nguoi

- Nhiing tién bo trong cong nghé, ddc
biét la cong nghé truyén thong thong tin
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nho dién thoai thong minh va Internet da
dwogc cac doi tuong pham t6i MBN tan
dung triét d€, tao ra rao can, khé khan,
thach thirc trong viéc phat hién va diéu
tra. Tuy nhién, sy phat trién nay clng
gop phan khong nho trong viéc giup
cac co quan t0 tung khai thac tinh nang,
tac dung nhiam ngan chan, phat hién toi
pham MBN nhu:

+Cong nghé ngay cang duoc ting dung,
trién khai manh mé trong viéc gitp quan
ly duwong bién gidi, cita khau tai cac khu
viee bién gioi. Hb tro cac co quan thuc
thi phap luat, co quan t6 tung phat hién
nhing doi twong di chuyén trai phép qua
bién gidi, hon nita giup ghi lai, lvu tri,
phan tich va trao d6i thong tin lién quan
dén c4dc nan nhan bi mua ban.

+ Céc di liéu dién t cung cap cac
chttng ctt chitng minh hanh vi pham tdi
nhw sy bién dong tai khoan ngan hang,
dit liéu trong dién thoai, hinh anh, am
thanh lwu trt dwoc trong cac thiét bi
ky thuat s6. Nhitng thong tin khac c¢é
dugc trén mang xa hoi nhw hinh anh,
video, dia chi lién h¢, vi tri va thong tin
khac, lich st trinh duyét trén may tinh
ca nhan va dia chi IP la ngudn chiing ctt
rat quan trong.

+ Cac luc lugng chitc nang co thé tao
cac bay toi pham c6 t6 chiic hoat dong
triee tuyén va ¢ thé cho phép thu thap
bang chitng ki thuat s6 nhu mot phan cta
cudc diéu tra. Tro ngai chinh d6i véi cac
cudc diéu tra la 4p lyc vé thoi gian tién
hanh diéu tra phai nhanh chéng, kip thoi
nén cong nghé cd thé duoc tan dung giap
giam thoi gian xac dinh d6i twong pham
toi va nan nhan. Vi du, chatbot cé thé
duoc st dung dé tham gia vao cac cudc
tro chuyén voi hang nghin ké lam dung
triee tuyén cung mot lic.
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+ Dt liéu GPS ¢ thé dwgc st dung dé
theo doi vi tri va lich st thiét bi phuc vu
hoat dong diéu tra.

+ Céc td chtrc chong MBN st dung cac
nén tang truyén thong xa hoi, vi du nhuw
Facebook va Twitter d€ truyén dat thong
tin vé t0i pham MBN, dang thong tin hoac
lién két véi cac to chie khac cd muc tiéu
twong tu, tao co hdi cho moi ngroi dan
trong xa hoi tham gia vao cac chién dich
phong ngtra va chong MBN. Cac t6 chc
nay cling sit dung cac nén tang chia sé
video (chdng han nhuw YouTube) dé gido
duc nguoi dan vé tdi pham MBN. Vi du:
Du an Polaris - mot to chitc phi chinh phu
hoat dong d€ chong lai va ngan chdn nan
MBN - st dung cac nén tang chia sé video
va truyén thong xa hoi d€ nang cao nhan
thitc, dong thoi ra mat dich vu nhan tin
(BeFree) hoat dong 24/7 dé hd tro nan
nhan cua t6i pham MBN dwoc giai cttu va
song sot.

+ Co ché'thong tin cho nhan chiing va
nan nhan qua dién thoai hodc Internet da
duoc thiét 1ap dé€ gitp d6 nhitng nguoi tir
nuwdc ngoai dén lam viéc 6 nudc khac hiéu
dwoc minh c6 dang thudc dang ddi tuwong
bi boc 16t hay khong.

+ Céc bién phap diéu tra st dung
mang thong tin, truyén thong gitup xac
dinh vi tri cta cac doi tugng pham toi
va nan nhan. Vi du: Bahrain da phat the
SIM cho nguoi lao dong khi dén nudc
nay nham gitip ngudi lao ddng cé thé st
dung tin nhén vin ban dé lién hé véi co
quan quan ly ngay lap ttec néu cé van dé
lién quan dén lao dong ctia ho. Nhing
cach tiép can nhu vay ciing cho phép
Nha nudc theo doi nguoi di cu.

+ Thong qua mang vién thong giup
cho cac co quan chitc nang thu thap duoc
cac dir liéu ho tro viéc phat hién, diéu tra
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va truy t6 cac doi twong pham t4i, dong
thoi ¢ thé hd tro va du doan cac hinh
thiec t0i pham clng nhuw dy doan cac
hoat dong véi muc dich phong, chéng
toi pham. D@ liéu duwoc thu thap c6 thé
giup tdng cuong hop tac diéu tra 6 cap
quoc gia va da quoc gia. Khi ¢é sy chia
sé dit liéu, hop tac gitra cac co quan thuyec
thi phap luat ctia cdc nudc thi hiéu qua
dau tranh phong, chong toi pham MBN
sé dugc nang cao.

3. Mot s6 kién nghi, dé xuit nham
nang cao nang luc phong ngira, phat
hién va xtt ly t6i pham mua ban nguwoi c6
stt dung cong nghé thong tin d€ pham t6i

Dé nang cao nang luc phong ngtra,
phat hién va x& ly td6i pham MBN c6 st
dung cong nghé thong tin, truyén thong
nhu mot cong cy, phuong tién khi thuc
hién t6i pham, chiing t6i cho rang can
thuc hién mot s6 giai phép sau:

- Céc qudc gia trén thé'gidi va khu vuc
can tang cuong phdi hop trong thuc hién
cac Hiép uwdc da phwong, song phuong vé
dau tranh phong ngtra, chong t6i pham
MBN, t0i pham mang va tdi pham cong
nghé cao.

- Céc co quan chtrc ndng Viét Nam tiép
tuc co cac bién phap nh3m tuyén truyeén,
t0 chiic thyee thi mot cach ¢ hiéu qua Luat
cong nghé thong tin nam 2006, Luat cong
nghé cao nam 2008, Luat an toan thong
tin mang nam 2015 va Luat an ninh mang
nam 2018 gan véi viéc tuyén truyén, t&
chtrc thuc hién Luat Phong, chdng mua
ban ngwoi nam 2011.

- Hoan thién cac quy dinh phap ly lién
quan khac dén quan ly, khai théc, sit dung
di liéu dién tr tir cac thiét bi dién tu,
phuong tién dién t&r, phan mém... d&€ dam
bao tinh lién quan, khach quan, hop phap
cta chitng ctt dién tir trong nhitng treong
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hop dix liéu dién tir dugc khoi phuc sau
khi bi x8a; phat hién, bao quan, sao lvu dit
lieu dién tr triede khi dua di gidm dinh;
thu gitr cac dt liéu dién t& dang truyén
trong khong gian mang...

- Xay dung co ché phoi hop va cung
cap thong tin gitta cac cdng ty hoat dong
trong linh vuce thong tin truyén thong
khong dat tru so chinh trén lanh tho quoc
gia nhw Facebook, Microsoft, Instagram,
Google... voi cac co quan thuc thi phap
luat, co quan t8 tung nham ngan chan,
phat hién, xtt ly cac hanh vi stt dung mang
mdy tinh, cong nghé thong tin truyén
thong dé€ pham t6i MBN.

- Xay dung doi ngt chuyén gia trong
cac co quan thuc thi phap luat, co quan
t0 tung c6 kha nang st dung nhiing tién
bd ciia cong nghé thong tin, truyén thong
dé€ phong ngtra, phat hién, diéu tra, truy
t0, xét xtr t0i pham c6 st dung cong nghé
cao ndi chung va toi pham MBN c6 st
dung cong nghé thong tin, truyén thong
ndi riéng.

- Trang bi co sé vat chat cho céac co
quan tién hanh t6 tung, trong do6 cé
cac phuong tién dién tw, thiét bi dién
t@, phdn mém uy tin d& hd tro viéc tim
kiém, phat hién, ghi nhan, thu thap,
bao quan, cang cd, danh gid, st dung
cac dir liéu dién t, chiing ct dién tk
trong giai quyét vu an hinh su. Cung cd
chitng ct khai thac ttr cdc ngudn ching
ctt khac thdong qua nguon dir liéu dién
tk va nguoc lai.

- Bau tw nguodn lyce, dao tao luc luong
trong cac co quan thuwc thi phap luat, co
quan cé tham quyén tién hanh t6 tung
dé€ c6 kha nang phat hién, diéu tra, xtr
ly toi pham MBN gan véi cc thu doan
pham t6i méi trong twong lai c6 thé xuat
hién nhu:
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+ Toi pham MBN c6 st dung tri tué
nhan tao dé€ tim kiém bi hai, thwc hién
tuyén mo, tiép nhan, chuyén giao va tron
tranh trach nhiém hinh sy ca nhan;

+ Cac doi twong pham t6i MBN c6 sw
dung tro 1y la cac ca nhan ao dé thuc hién
hanh vi pham tdi va che gidu t0i pham;

+ D01 teong MBN st dung cac cong
cu nhu robot, may bay khong nguoi lai
va phuwong tién ti van hanh trong viéc
giam sat nguoi lao dong; dong thoi can
tro, tron tranh viéc bi cac co quan thuc
thi phap luat phat hién, bat gitt;

+ Khi cac nén tang va cau triic bao mat
ngay cang trd nén tinh vi, mot t6 chic toi
pham c6 thé nup bong hoat dong kinh
doanh hop phap va khién cac co quan
chitc ndng rat kho phat hién;

+ Moi truong boc 10t truc tuyén co
thé tao ra nhitng phuong thirc, thu doan
pham t6i méi d6i vai cac to chire toi pham,
cting nhw nhitng hinh thitc pham ti 6 to
chttc moi./.
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VAI TRO I}l]l! GIAM DINH DU LIEV DIEN TU
TRONG DIEU TRA AN MUR BAN NGUOI

NGO MINH DUNG*

Bai viét phdn tich vai tro ciia hoat dong gidm dinh dit liéu dién tir va nhiing kho khdan khi
thu giit dit liéu dién ti, tir A6 kién nghi cdch thiic thu giit dit liéu dién tir nham ndang cao hiéu
qua diéu tra, truy t0, xét xir ti pham mua bdan nguoi ndi riéng va t¢i pham néi chung.

Tir khéa: Dit liéu dién tu, giam dinh dit liéu dién ti, t6i pham mua bdan nguoi.
Ngay nhdn bai: 14/6/2021; Bién tdp xong: 18/6/2021; Duyét dang: 22/6/2021

This article analyzes the role of electronic data examination, the difficulties in the

collection of electronic data, and proposes ways to collect online data to improve the
efficiency of investigating and prosecuting human trafficking cases and in prevention

of other crimes in general.

Keywords: Electronic data, electronic data examination, human trafficking crimes.

rong di€u tra cac vy an mua ban

nguwoi, Diéu tra vién thuong

phai d6i dién véi cac truong hop
bang chiing, 16i khai khong chinh xac tir
bi can, bi hai, nhan chitng, tham chi phai
d6i dién véi cac bang chitng bi stta d6i boi
nhiéu ly do khac nhau. D€ kiém ching
cac bang chiing, 10i khai nay cé chinh xac
khong, Diéu tra vién phai cha dong yéu
cau hoac truc tiép thu thap cac ching ctr
ttr cac nguon khac va danh gia tinh hop
phép cua chung. Trong s cac nguon thu
thap ching ctt hién nay, pho bién la thu
thap cac chiing ctt 1a dit liéu dién t trong
cac phuong tién thong tin dién tt cia nan
nhan, bi can, nhan ching nham xdc minh
tinh chan thuc cta cac 10i khai hay moi
quan hé gitra cac doi twong. Ngoai ra, mot
ngudn thu thap ching ct dit liéu dién tw
khac la cac thong tin am thanh, hinh anh,
video lwu tai cac dia diém ma bi can, bi
hai tirng c6 mat, hay thong tin chuyén tién
mua ban gitra cac do6i tugng.

Cong tac giam dinh di liéu dién tir co
nhiém vu la phan tich di liéu dién t& thu
thap dwoc nham tim ra cac chting ctt chiing
minh hanh vi mua ban nguwoi phuc vy qua
trinh diéu tra va xét x& toi pham. Thuc t€,
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d@t liéu dién tir la mot ngudn chiing ctt moi
nén cong tac thu thap, trung cau giam dinh
dit liéu dién tr con gap khong it kho khan
ddi véi nhiéu can bd diéu tra.

Khoan 3 Diéu 107 Bo luat td tung hinh
s (BLTTHS) nam 2015 quy dinh: “Khi
nhdn dwoc quyét dinh trung ciu gidm dinh
cua co quan c6 tham quyén tién hanh 16" tung
thi cd nhdn, t6 chitc cd trdach nhiém thwe hién
phuc hoi, tim kiéin, giam dinh dir liéu dién tiz”.
Nhu vay, viéc phuc hoi, tim kiém thong tin
twr cac thiét bi dién t& nhu dién thoai, may
tinh thu gitt duoc thuc hién trude khi tién
hanh giam dinh di liéu dién t.

Thuc t€ hoat dong giam dinh cho thay,
viéc khoi phuc, tim kiém, trich xuat thong
tin tir cac thiét bi dién t thu gitr 1a chuic
nang, nhiém vu ctia co quan giam dinh.
biéu nay xuat phat tir thuc té'la nhiéu Co
quan diéu tra khong du nang luc ky thuat
cting nhu khong duoc trang bi mdy moc,
cong cu phan mém can thiét dé thuc hién
khoi phug, trich xuat di liéu tir cac thiét bi
dién t& duoc thu gitr. Ngoai ra, d€ dam bao
tinh khach quan ctia chitng ctt, cac co quan

* Dai td, Tién si, Nguyén Trudéng phong 6, Vién Khoa
hoc hinh sy, B6 Cong an
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t0 tung chi trung cau co quan giam dinh
thuc hién khoi phuc, trich xuat di liéu tie
cac thiét bi dién ttr dwoc giao nop. Hién mét
s6 Co quan diéu tra da da nhan luc cling
nhu duoc trang bi cac cong cu ky thuat can
thiét dé€ tién hanh khéi phuc, trich xuat dir
liu ttr cac thiét bi dién t& ngay khi thu gitr
dékiém tra, danh gid. Tuy nhién, Vién kiém
sat vdi chitc nang gidm sat cac hoat dong
diéu tra van thuong yéu cau co quan giam
dinh thuwc hién lai toan bo qua trinh khoi
phug, trich xuat dit liéu nay dé chitng minh
tinh khach quan khi thu thap d@ liéu. Do
vay, rat nhiéu trung cau giam dinh yéu cau
khoi phuc, tim kiém, trich xuat dit liéu dién
t& véi nhiéu mau dién thoai, mdy tinh thu
gitt dugc trong cac vu an ndi chung va cac
vy &n mua ban ngwoi noi rieng duwoc g toi
co quan giam dinh.

Dékhoi phug, trich xuat duoc div liéu tir
may tinh, dién thoai di dong, can phai truy
cap vao by nhd cta thiét bi dién t&r nay.
Tuy nhién, trong nhiéu truong hop viéc
truy cdp vao bd nhé cta thiét bi gdp kho
khan do cac hé thong bao mat, ma hoa hién
dang tré nén pho bién doi véi cac thiét bi
dién tir thong thuwong. Viéc giai ma cdc mat
khau tré nén kho khan hon do cic thiét bi
ngay cang c6 cdu hinh manh hon nén duoc
tang cuong kha ning bdo mat bang cac
thuat todn ma hoa c6 do phtc tap cao. Day
la thach thic 16n nhat cho cong tac khoi
phug, trich xuét dit liéu. D€ & gang khong
phai giai ma mat khdu, khi thu git thiét bi
dién ti c6 kha nang dat mat khau nhu dién
thoai di dong, mdy tinh bang thi tuyét doi
khong cho phép tit may va nhanh chéng
chuyén vé ché’d may bay hodc cho vao tui
cach ly “dién truong” d€ tranh bi truy cap
ttr xa xda mat dix liéu.

Hién nay, cong nghé dién todn ddm may
dang rat phd bién, dit liéu dién tit ctia moi
ca nhan gio khong chi c6 trong cac thiét bi
dién t& nhu dién thoai hay mdy tinh ma
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con co trén cadc mdy cht mang va thuong
dwoc quan ly thong qua cac tai khoan
nguoi dung ctia cac ting dung trén nén tang
Internet. Viéc khoi phuc, trich xuat dir liéu
dién t& do vay khong chi ti thiét bi dién ti
ca nhan ma ca trén cdc may cht mang va
thuee t€rat kho thanh cong. Rat nhiéu truong
hop dit liéu ctia cac tai khoan c4 nhan lwu
trén cdc may cht1 mang da bi xda, bi ghi de
1én trude khi thuce hién gidm dinh tim kiém,
trich xuét dt liéu méc dut khi kiém tra, bat
gitr, dit liéu ctia tai khoan d6 van con. ThAm
chi, nhiéu thiét bi dién tir ca nhan nhu may
tinh xach tay, mdy tinh bang, dién thoai di
dong clng bi xd6a dt liéu khong thé khoi
phuc khi thu gitt nhung khong ngat két noi
mang ngay. Nguyén nhan la do truedc do tai
khoan ngwoi dung hoac do tai khodn admin
(nguoi quan tri) da truy cap va xoa tir thiét
bi khac.

Dé khac phuc hién tuong nay, cich
tot nhat la sao chép cac tép dir liéu tir tai
khoan nguoi dung dang dwgc ki€ém tra
ngay khi phat hién cac dau hiéu vi pham
phap luat ra cdc phuong tién lwu trir ngoai.
Theo khoan 2 Diéu 99, khoan 1 Diéu 107
va khoan 1 Piéu 196 BLTTHS nam 2015,
viéc thu gitt phuwong tién dién ti, dit liéu
dién tir do nguoi c6 tham quyeén tién hanh
t0 tung thuc hién va treong hop khong thé
thu gitr dwoc thi phai sao Itu vao phuong
tién luu trlr va thu gitr nhw d6i véi vat
ching. Truong hop khong thé sao luu tép
d@ liéu (thuong do khong thé tai tép dr
liéu tir ddm may dién toan vé may dang
kiém tra) thi c6 thé sao lvu man hinh noi
dung hién thi d@ liéu ngay khi kiém tra
phét hién thay c6 dau hiéu vi pham phéap
luat ctia tai khoan nguoi dung do. Cac tép
anh luu hinh anh di liéu hién thi trén man
hinh hoan toan c6 gia tri nhu ndi dung dit
liéu dién t&r vi suy cho cung, mudn hiéu
dwoc ndi dung ctia dit liéu dién ti cling
phai hién thi thanh dang hiéu duwoc va
nhin thay duoc trén man hinh va cac tép
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anh man hinh nay cting duoc lap bién ban
va thu gitt nhw d6i voi vat ching.

Vai tro thit hai la gidm dinh xac thue di
liéu dién tir. Hoat dong thuc tién cho thay,
cac co quan t0 tung ddc biét chu trong dén
tinh phap ly ctua di liéu dién t& thu git
duoc. DBiéu nay thé hién 6 mot trong nhiing
van dé dugc cac co quan to tung quan tam
dau tién khi trung cau giam dinh di liéu
dién tit, d6 la dit liéu dién tix thu gitt co dam
bao nguyén ven nhu khi ching dwoc khoi
tao hay khong. Vé co sé phap ly, khoan 3
biéu 99 BLTTHS nam 2015 xac dinh 16 dit
liéu dién tir thu gitr chi c6 gia tri phap ly
khi bao ddm duoc tinh toan ven ctia chtiing.
Phan tich, tim kiém, danh gia cac dau hiéu
c6 kha nang la két qua caa viéc chinh stra
dit liéu dién tir chinh la cong tac giam dinh
xac thuee tinh toan ven ctia dix liéu dién tir.

DPé xac thuc tinh toan ven cua di liéu
dién tir tir khi ching dwoc khoi tao, can lam
1o khai niém khoi tao ctia dit liéu dién tie.

Vé co s& khoa hoc, do dir liéu dién tir
duoc t6 chirc luu gitt trong cac phuwong tién
dién t& duoi dang cac tép (tap) tin dix liéu
nén viéc khoi tao dix liéu thuong duoc hiéu
la viéc khoi tao tép dit liéu luru gitr di lieu
dién ti. Do vay, rat nhiéu trung cu giam
dinh yéu cau xac dinh thoi gian, cach thic
khoi tao tép dir liéu can giam dinh. Tuy
nhién, thudc tinh thoi gian khoi tao tép di
liéu phu thudc vao hé diéu hanh cua hé
thong va hoan toan c6 thé chinh stra duoc
bang cac phdn mém chuyén dung nén str
dung thoi gian khoi tao tép dit liéu lam thoi
gian khoi tao dit liéu sé khong chinh xac.

Mot cach tiép can khac, ¢é thé hiéu d@
liéu dién t&x luu cac thong tin vé hoat dong
vi pham phép luat duoc khoi tao trong
khong gian s6 (duoc thiét bi sd ghi nhan)
ngay tai thoi diém hanh vi vi pham phéap
luat duoc thiee hién. Khi do, tuy thudc vao
phan mém cua hé thong ghi nhan ma viéc
khoi tao tép dix liéu lwu thong tin vé hanh
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vi vi pham dugc thuc hién theo nhiing
cach thitc khac nhau, 6 thé ngay khi tao ra
nhu tép dit liéu nhat ky (file log) hodc tao
tép dit liéu khi nguoi khoi tao thuc hién
1énh sao chép. Du bang cach nao thi dir
liéu dién t&r lvu cac thong tin vé hoat dong
vi pham phap luat tir thoi diém khoi tao
dén khi duoc ghi nhan dudi dang tép dv
liéu la khong doi trong bo nhd cua thiét bi
dién t& ghi nhan. Van dé chinh sta tép dr
liéu néu co thi sé chi xay ra tir thoi diém
sao luu vao phuong tién luvu trit d€ thu gite
dén khi dwa ra truede toa nhu 1a vat ching
dé chtiing minh hanh vi vi pham phap luat.

Dbé chiing minh cho qua trinh tit thoi
diém sao luu tép dir liéu vao phuong tién
vy trir dén khi dwa ra trede toa, dix liéu dién
ttr van dam béo tinh toan ven thi ngay trudc
khi thye hién sao luu, can gan cho tép div
liéu d6 mot gia tri duy nhat sao cho bat ky sw
thay d6i nao dit nho nhat do6i véi tép dit liéu
thi gia tri duy nhat do6 cling sé bi thay doi.
Trong cong nghé thong tin, thire hién mot
ham bam (vi du MD5) trén mot tép dit liéu sé
tao ra mot xau ky tu ¢6 do dai cd dinh va duy
nhat cho tép dir liéu d6. Vi vay, xau ky ty nay
c6 thé dugc st dung dé kiém tra tinh nguyén
ven cua mot t€p di liéu vi chi mot thay doi
bat ky trong noi dung di liéu lvu trong tép
sé lam thay doi gid tri xau ky tw nay. Day la
phuong phap xac thiee tinh nguyén ven ctia
d@ liéu dang tin cay va phd bién nhat hién
nay trén thé gioi.

Nhu vay, d€ chiing minh tinh nguyén
ven cua dir liéu dién tir tir khi dwoc khoi
tao dén khi duwgc stt dung lam ching ct
trudc toa, can thuc hién tao gia tri mot ham
bam cho tép dit liéu ngay truedc khi sao
chép vao phuong tién luu trir dé€ thu gite
nhu 1a vat chitng. Khi do, gia tri ham bam
ludn dwoc dinh kem tép dit liéu cling nhw
trong cac bién ban giao nhan nhu mot sw
dam bao tinh nguyén ven cta tép dit lieu
do. Treong hop dit liéu dién ti dwoc giao
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nop dwdi dang cac tép dix liéu luru trong cac
phuong tién lwu trit thi trede khi nhan, can
bd diéu tra can kiém tra ngay gia tri ham
bam cua tép dé c6 dung khong. Néu chua
co thi phai tao gid tri ham bam va duoc
giao nhan nhu mot phan dinh kem khong
thé thiéu cua tép d liéu d6. Tuy nhién, luc
nay gia tri ham bam chi c6 tdc dung xac
dinh tinh toan ven ctia dir liéu dién tir ké tir
thoi diém giao nhéan, con trude do6 van can
phai thure hién gidm dinh xdc thiec su toan
ven dit liéu duoc giao ndp.

Vai tro tht ba la phan tich dit liéu dién
tte. Gidm dinh phan tich dit liéu dién tx theo
cac yéu cau ctia Co quan diéu tra nham chi
ra chiing ctt, chitng minh c6 hay khong c6
hanh vi vi pham phdp luat, d6 cting la chttc
nang, nhiém vu ctia co quan giam dinh.

Vi viéc camera an ninh ngay cang tro
nén pho bién, nhiéu hoat dong do viéc
mua ban nguroi mang lai nhu cedng btic
lao dong, boc 16t stre lao dong, mai dam, ...
da bi camera ghi hinh, ghi am. Khi do,
nhiéu yéu cau giam dinh lién quan dén dix
liéu video nhu yéu cau lam nét hinh anh
dé xac dinh ro dac diém cua do6i tuong xuat
hién trong video, m6 ta ndi dung video
hay nhan dang hinh anh nguwoi... duoc gt
dén trung cau giam dinh. Qua trinh thuce
hién giam dinh loai hinh nay khong phai
ltc nao cling tién hanh dwgc do chat luwgng
hinh anh thu duoc nhiéu khi khong duoc
tot do thiéu sang hodc ghi hinh ¢ khoang
cach qua xa... Ngoai ra, viéc thu mau so
sanh hinh anh khuon mat khong phai luc
ndo cling pht hop véi mau giam dinh dé
lam noi 1én dac diém dac trung caa hinh
anh mat nguoi so sanh, dan dén qud trinh
giam dinh gap nhiéu khé khan va mot sd
truong hop khong thé ra dwoc két luan
giam dinh. Kinh nghiém cho thay, viéc thu
mau hinh anh so sanh cang giong véi cac
diéu kién ghi hinh thi kha nang nhan dang
chinh xac cang cao.
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Trong cac vu an vé mua ban nguoi,
nhiéu treong hop thu duoc cac doan ghi am
6 thé do cac déi twong ghi am lai khi trao
ddi véi nhau. Co quan diéu tra khi trung
cau giam dinh cac tép ghi am nay, ngoai yéu
cau giam dinh xac thyee thi thuong dat ra 02
cau hoi: Nguoi ndi trong tép ghi am nay la
ai va noi ndi dung gi? D€ tra 10i cau hdi ai
ndi cAn phai cé mau giong néi so sanh. Viéc
thu mau giong néi cia nhitng nguoi nghi
van can tuan tha theo dung quy dinh cta
quy trinh gidm dinh am thanh nguoi ndi.
Nhiéu treong hop do can bd diéu tra khong
tuan tht ding quy dinh vé thu mau tiéhg
noi so sanh nén viéc giam dinh nhan dang
nguoi ndi khong thé tién hanh duoc, phai
thu lai mau so sdnh va trong nhiéu truong
hop khong thu lai duoc, gay khé khan cho
qua trinh diéu tra vu an. Do vay, véi cac vu
an lién quan dén giam dinh am thanh, tiéng
ndi, can bd diéu tra can thue hién dung quy
dinh thu mau tiéng ndi so sanh hodc lién hé
véi giam dinh vién am thanh nho tu van
trde khi tiéh hanh thu mAu so sanh. Viéc
chuyén ndi dung ghi am thanh van ban
cing gap khong it kho khan vé thoi gian
giam dinh do trong nhi€u vu an, thoi luong
ghi am 16n va chat luong ghi am kém.

Tom lai, véi su phd bién ctia cac thiét
bi dién t& vién thong cling nhu mang
Internet trong moi mat hoat dong doi
song xa hoi, ching ctt la dix liéu dién tir
thu duoc ngay cang nhiéu trong cac vu
an vé mua ban nguoi. Cong tac gidam dinh
dir liéu dién t& vi thé déng vai tro ngay
cang l6n trong viéc chirng minh hanh vi
pham tdi bang nhiing chiing ctt dién tt.
Do day 1a loai chiing ctt mdi nén can thiét
phai hoan thién cac quy dinh phap ly khi
diéu tra, xét xtt cac vu an co lién quan dén
dit liéu dién tir nhur sém ban hanh cac quy
dinh vé thu gitr dit liéu dién t& hay cac
quy trinh gidm dinh phéap ly lién quan.
Céan bo diéu tra cling can thuong xuyén
boi dudng, nang cao kién thitc vé linh vuc
nay dé€ c6 thé ddp tng duoc yéu cau cta
thuc tién dit ra./.
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KHAC PHUC TRONG THUC HANH QUYEN CONG TO GIAI DOAN IlIEII
TRA, TRUY TO CAC TOI DANH VE MUA BAN NGUGI VA MOT SO TOI

DANH CO LIEN QUAN: CUGNG BUC LAO DONG,
TO CHUC MANG THAI HO Vi MUC DiCH THUGNG MAI

MAI DAC BIEN*

Kiém sdt vién Vién kiém sdt thuc hanh quyén cong t6, kiém sdt hoat dong tw phdp trong
cdc vy dn mua bdan nguoi va mot so toi danh c6 lién quan nhdam bdo dam viéc truy to,
budc toi diing quy dinh ciia phdp ludt. Bai viét trinh bay nhiing kho khin vuéng mdc ciia
Kiém sdt vién khi thuc hanh quyén cong t6, kiém sdt hoat dong tw phdp trong cdc vy dn
mua bdn nguoi va mot s6 t0i danh c6 lién quan; dua ra mot s6 kién nghi, gidi phdp cu thé’
nhdam ning cao chit lugng cong tic nay, gép phian hoan thanh xuit sdc chiic ning, nhi¢gm
vu ciia nganh Kiém sdt nhin dan.

Tir khéa: Mua bdn nguoi; t6 chitc mang thai hd vi muc dich thuong mai; cuéng biic lao dong.

Ngay nhdn bai: 06/7/2021, Bién tap xong: 06/7/2021, Duyét dang: 06/7/2021

Prosecutors exercise their rights in the judicial activities of human trafficking cases
to ensure the prosecution and accusation of crimes in accordance with law. This article
presents the difficulties and challenges faced by Prosecutors when exercising their
rights in human trafficking cases and also proposes recommendations to improve the

quality of this work, to fulfil the functions and tasks of the People’s Procuracy.

Keywords: Human trafficking, organization of surrogacy for commercial purposes,

forced labor.

1. Nhitng khé khin, vuéng mac va

han ché trong thyc hanh quyén cong to

giai doan di€u tra, truy td cic tdi danh
v€ mua ban ngwoi va mot s6 toi danh c6
lién quan: Cudng birc lao dong, T6 chirc
mang thai ho vi muc dich thwong mai

1.1. Nhiing khé khdin, vuéng mdic va
han ché

Theo quy dinh cta Bo luat hinh sw
(BLHS) Viét Nam nam 2015, cac toi pham
v€é mua ban nguwoi gom: Téi mua ban
nguoi (Piéu 150); Téi mua ban nguoi
dwédi 16 tudi! (Diéu 151); Toi danh trdo
nguoi dudi 16 tudi (Dieu 152); Toi chiém

! Theo quy dinh tai Diéu 1 Luat tré em nam 2016, tré
em la nguwoi dudi 16 tudi.
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doat nguoi dudi 16 tudi (Diéu 153); Toi
mua ban, chiém doat md hodc bd phan
co thé nguoi (Diéu 154). Mot so toi danh
o lién quan 1a Toi t6 chirc mang thai ho
vi muc dich thwong mai (Diéu 187); Toi
cudng buc lao dong (Diéu 297). Khach
thé ctia ti pham trong nhom t6i nay la
quyén duoc bao ho vé tu do, an toan
than thé, danh dw, nhan pham caa con
ngroi’. Hanh vi khach quan cta tdi pham
bao gdm nhiéu loai hanh vi xam hai tinh
mang, sttc khoe, nhan pham, danh du cta

* Tién si, Pho Hiéu truong Truong Dai hoc Kiém sdt
Ha Noi

2 Nguyén Van Minh, Nguyén Thi Nhw Huyén, Ban vé
t01 mua ban nguoi trong BY ludt hinh sy nam 2015, Tap
chi Kiém sat s6 06 (thang 3/2019), tr. 41-47.
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con nguwoi nhu: Dung vii luc hoac de doa
dung vii lgc hodc tha doan khéac dé€ mua,
ban nguoi, chiém doat nguwoi hodc mua,
ban, chiém doat mo6 hoac bd phan co thé
nguoi; cudng biic lao dong, td chirc mang
thai ho vi muc dich thuwong mai. Mat cha
quan cua tQi pham la nguoi pham t6i véi
16i ¢ y: Nguoi pham tdi nhan thic 1o
hanh vi pham t6i ctia minh la nguy hiém
cho xa hoi, thay truwéc hau qua va mong
mudn cho hdu qua xay ra. Chu thé caa toi
pham 1a ngwoi da tudi chiu trach nhiém
hinh sy (ngwoi tir du 14 tudi trd 1én), co
nang luc trach nhiém hinh sy. D61 véi toi
mua ban, chiém doat mo6 hodc bd phan co
thé nguoi (Diéu 154 BLHS nam 2015) thi
cht thé phai la nguoi tir du 16 tudi tro 1én.

Theo quy dinh ctia B luat t6 tung
hinh sy (BLTTHS) nam 2015, viéc khéi
to, diéu tra vu an hinh su thudc vé Co
quan diéu tra’, Co quan dugc giao nhiém
vu tién hanh mot s6 hoat dong diéu tra*
(sau day goi chung la Co quan diéu tra).
Co quan diéu tra ¢6 nhiém vy, quyén han
cting nhu trach nhiém phat hién kip thoi
moi toi pham, hanh vi pham t¢i, khoi t&
vu an, thuc hién moi bién phap diéu tra
dé lam ro toi pham, nguwoi pham toi. Vién
kiém sat thuc hanh quyén cong to, thuc

3 Theo Diéu 134 BLTTHS nam 2015 va Diéu 4 Luat
t6 chitc Co quan di€u tra nam 2015, Co quan diéu
tra gom: 1. Co quan Diéu tra ctia Céng an nhan dan,
2. Co quan Biéu tra trong Quan d6i nhan dan, 3. Co
quan Diéu tra ctia Vién ki€m sat nhan dan t6i cao.

* Theo Diéu 145 BLTTHS nam 2015, Co quan duoc
giao nhiém vu tién hanh mot sd hoat dong diéu tra
gom: a) Cac co quan ctia Bo d6i bién phong; b) Cac
co quan cua Hai quan; ¢) Céc co quan ctia Kiém 1am;
d) Céac co quan ctia luc lwong Canh sat bién; d) Cac
co quan cua Kiém ngu; e) Cac co quan cuia Cong an
nhan dan duoc giao nhiém vu tién hanh mot s6 hoat
dong diéu tra; g) Cac co quan khéc trong Quan doi
nhan dan duoc giao nhiém vu tién hanh mot s6 hoat
dong diéu tra.
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hién viéc truy to, budc toi va kiém sat hoat
dong tw phap cua Co quan diéu tra, Toa
&n trong cac vu an hinh sy nham bao dam
cho viéc diéu tra, truy t6 va xét xtr duoc
dung nguwoi, dung t6i, dung phap luat,
khong dé xay ra tinh trang oan sai va bo
lot t0i pham.

Thuc hanh quyén cong to, kiém sat
hoat dong tu phap doéi véi cac vu an vé
mua ban nguoi trong diéu tra, truy to,
Kiém sat vién thuc hién nhiém vu, quyén
han cta Vién kiém sat theo quy dinh tai
cac diéu 42,159, 160, 161, 165, 166 BLTTHS
nam 2015; Quy ché Cong tac thuc hanh
quyén cong t0, kiém sat viéc khoi t6, diéu
tra, truy t0 (Ban hanh kem theo Quyét dinh
s6'111/QD-VKSTC ngay 17/4/2020 cua Vién
truong Vién kiém sit nhin din t6i cao, sau ddy
goi tat 1a Quy ché' Kiéin sdt diéu tra); Chi thi
s0 09/CT-VKSTC ngay 06/4/2016 cua Vién
treong Vién kiém sat nhan dan toi cao vé
“Tang cuong cac bién phap nang cao chat
legng tranh tung cta Kiém sat vién tai
phién toa”; Chi thi s6 04/CT-VKSTC ngay
10/7/2015 cua Vién truwong Vién kiém sat
nhan dan t6i cao vé “Tang cuong cac bién
phdp phong chong oan, sai va nang cao
trach nhiém trong giai quyét boi thuong
thiét hai cho ngwoi bi oan trong hoat dong
t0 tung hinh su”; Chi thi vé “Tang cuong
trach nhiém cong t0 trong giai quyét cac
vu an hinh sw, dap ting yéu cau dau tranh
phong, chong tdi pham” (Ban hanh kem theo
Quyét dinh s6'05/CT-VKSTC ngay 27/4/2020
cua Vién truéng Vién kiém sat nhin din t6i
cao) va mot sO van ban khac.

Khi thuc hanh quyén cong to, kiém
sat hoat dong tu phap d6i véi cac vu an
vé mua ban nguoi trong diéu tra, truy to,
Kiém sat vién kiém sat viéc diéu tra cua
Co quan diéu tra, cua Diéu tra vién, can
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bd diéu tra; nghién ctru hd so vu an dé
kiém tra, xac dinh tinh ¢6 can ct, tinh hop
phép cta céc 1énh, quyét dinh, hoat dong
cua Co quan diéu tra; d€ ra yéu cau kiém
tra, xac minh, yéu cau diéu tra; truc tiép
tién hanh mot s6 hoat dong diéu tra theo
quy dinh cta phap luat. Trén co sd két qua
nghién ctu ho so vu an, kiém sat, Kiém
sat vién bao cdo dé xuat lanh dao Vién
quyét dinh phé chuan, khéng phé chuan
hoac thay d6i, hty bo caclénh, quyét dinh
cua Co quan diéu tra; x&t ly moi vi pham
phap luat trong diéu tra, truy td cac vu an
vé€ mua ban nguoi. Trong giai doan truy
t0, Kiém sat vién nghién ctru ho so, danh
gia két qua diéu tra, trén co s& d6 bao cdo,
dé xuédt lanh dao Vién quyét dinh truy to
bi can ra tredc Toa an; dinh chi hoac tam
dinh chi vu 4n, bi can; tra ho so yéu cau
diéu tra bd sung va modt sd quyét dinh
khéc d¢ giai quyét ding dan vu 4n hinh
sw. Muc dich caa thyc hanh quyén cong
t0, kiém sat hoat dong tu phap doéi voi
cac vu an vé mua ban nguoi trong diéu
tra, truy t& nhdm nhanh chéng phat hién,
xtt ly kip thoi moi t6i pham, nguoi pham
t0i, bao dam viéc khoi to, diéu tra, truy t&
dung nguoi, dung tdi, dung quy dinh cua
phap luat.

Trong nhitng nam gan day, mac du
da dugc kiém soat nhung tinh hinh toi
pham mua ban nguoi van con dién bién
phtic tap, gia tang vé muitc d§ voi nhing
phuong thire, tha doan hét stc tinh vi,
xao quyét, ¢ su cau két chat ché gita cac
doi tuwong ¢ trong nudc voi doi tuong
0 nudc ngoai. Ngoai ra, cac d6i twong
thuc hién to6i pham nay con hinh thanh
cac duong day mua ban nguoi tir Viét
Nam sang cac nuwdc trong khu viec nhw
Hong Kong, Singapore, Malaysia, Pai
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Loan... voi muc dich chinh la ban vao
cac 6 mai dam va cudng btic lao dong.
Tt 01/12/2016 dén 30/5/2020, toan quoc
da phat hién, khoi to, diéu tra tong sd
432 vu/724 bi can vé To6i mua ban nguwoi.
Vién kiém sat nhan dan céc cap da quyét
dinh truy t6 tong sd 369 vu/643 bi can
vé Toi mua ban nguoi, mua ban ngwoi
duwdi 16 tudi; da thuc hanh quyén cong
td, kiém sat xét xtr so tham 387 vu/648 bi
cao vé Toi mua ban nguoi (trong doé co
cac vu an ton tir nam 2015)°.

Trong nhiing nam qua, Kiém sat vién
da thuc hién tot chic nang thuwc hanh
quyén cong to, kiém sat hoat dong tu
phap trong di€u tra, truy t6, xét xtr cac vu
an v€ mua ban nguoi, gop phan tich cuc
vao viéc gitt virtng an ninh chinh tri, trat
tw an toan xa hoi, bao vé loi ich ciia Nha
nudc, quyeén va loi ich hop phap cua co
quan, to chtrc, ca nhan. Tuy nhién, thuc
tién cong tdc thuc hanh quyén cong to,
kiém sat viéc diéu tra, truy t6 cac vu an vé
mua ban ngwoi va mot so toi ¢ lién quan
nhu Toi cudng birc lao dong, Tdi t6 chirc
mang thai hd vi muc dich thwong mai cho
thay con c¢6 nhing kho khan, vuedng mac
sau day:

Thir nhit, kho khin, vieong mic va han ché’
trong viéc phat hi¢n, khoi to, diéu tra doi voi
cdc t9i vé mua ban nguwoi, cwong birc lao dong,
t6 chivc mang thai hg vi muc dich thwong mai

Cac vu an vé mua ban nguoi, cudng
btrc lao ddng, td6 chirc mang thai hd vi
muc dich thwong mai chu yéu thudc loai
toi nghiém trong, rat nghiém trong va dac
biét nghiém trong nén nguoi pham toi

5Lé Minh Long, M{t s6’ giai phdp ning cao chit luong
cong tic thuc hanh quyén cong o, kiém sdt cdc vy dn mua
ban nguoi, Tap chi Khoa hoc Kiém sat s Chuyén dé
02/2020; tr.96-100.
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tredc, trong va sau khi thiec hién hanh vi
pham t6i déu c6 nhiing thu doan rat tinh
vi, nguy hiém dé che giau ti pham, x6a
dau vét. Co thé ké dén nhu hanh vi du
dd, mua chudc, cuong ép bi hai, cha me bi
hai; lua chon dia diém la nhing noi Véng
nguoi, thoi gian pham t6i la thoi diém
vang ngudi qua lai, trong dém t6i, mua
bao, vung bién gidi d€ chuyén giao nguoi
bi hai; trong bénh vién, tram y t&' d€ danh
trao nguwoi duoi 01 tudi, chiém doat nguoi
duwdi 16 tudi; ltra déi dwa ra mic luwong
cao dé dua nguoi lao ddong dén noi xa x0i,
vang vé, ra nirdc ngoai dé cudng biic lao
dong; t6 chiic mang thai hd vi muc dich
thuong mai. ..

Viéc phat hién tdi pham gap kho khan
vi khi chuan bi pham tdi, nguwoi pham
t0i ¢6 su chudn bi ky ludng, day du cac
cong cu, phuong tién pham t¢i nhu hoa
trang, deo khau trang, kinh den che mat,
gia tiéng noi dia phuong dé€ tranh phat
hién trong khi chuyén giao bi hai, nhat la
dwa qua bién gioi, dua vao cac co so mua
ban dam, cac noi lao dong cwdng birc. Khi
thuee hién céc toi pham nhu Tdi mua ban,
chiém doat mo6 hodc bd phan co thé nguoi,
Toi cudng birc lao dong, ngwoi pham toi
thuong dung vii luc hodac de doa dung via
luc d€ danh dap bi hai; dung thu doan
khac nhu danh thudc mé, chudc ruou,
chat kich thich manh khéac khién bi hai
khong con tinh tdo, c6 kha nang khang cuw
va suy sup veé tinh than hodc 1oi dung viéc
chita bénh, phgu thuat dé 1én lut chiém
doat bo phéan co thé nguoi. Trong mot
sO truong hop, nguoi pham tdi con thue
hién hanh vi pham t¢i khac triedc hanh vi
chuyén giao bi hai cho nguoi mua, nguwoi
tiép nhan nhuv dung hung khi danh manh
vao dau cho nan nhan bat tinh (c6 treong
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hop dan dén twr vong) sau do thuc hién
viéc chuyén giao.

Doi v6i Toi mua ban nguoi, Toi mua
ban nguwoi dudi 16 tudi, Toi td chic
mang thai h¢ vi muc dich thwong mai,
Toi cudng btic lao dong, nguoi pham toi
thuong pham tdi dudi dang dong pham
cO to chite, co su cau két chat ché vdi nhau
trong hanh dong pham t0i, che gidu toi
pham gitta nguwoi moi gioi, nguoi ban,
nguoi mua, nguoi st dung lao dong voi
nguoi cung cap lao dong, nguoi thué va
nguoi duoc thué dé thué, voi ca nhitng
t0 chitc pham t0i nuwdc ngoai. Hanh vi
pham t6i duoc che gidu, nguy trang, hop
thirc hda dwdi dang hgp dong cho, nhan
con nudi, lam gidy to gia, hop dong di
lao dong nwedc ngoai... Sau khi thuc hién
hanh vi pham t6i nhu mua ban nguwoi
duwdi 16 tudi, chiém doat nguoi dudi 16
tudi va cac toi pham khac, nguwoi pham t6i
con c6 nhitng hanh vi khong ché dé€ ngan
chan bi hai hodc nguoi nha bi hai td cdo
nhu du dd, de doa, cho tién hoidc hita hen
dem lai mot 1gi ich nao d6. Mot s6 truong
hop pham t¢i rat nghiém trong hodc dac
biét nghiém trong nhu pham t6i mua
ban ngwoi, mua ban nguoi dwdi 16 tudi,
chiém doat nguoi dudi 16 tudi, tdi chiém
doat md, ngwoi pham toi con c6 nhitng
hanh vi nhu b tron ra nede ngoai dé che
gidu toi pham, tron tranh sy tritng phat.
Vi nhiing dédc diém trén, viéc phat hién
t0i pham d6i voi nhom toi nay gap nhiéu
kho khan hon céc t6i pham thong thuong
khac.

Mot dac diém gay kho khan trong viéc
thu thap ching ct chitng minh tdi pham
ddi véi loai toi pham nay la viéc bi hai la
nguoi dudi 16 tudi, cd treong hop chi la
tré so sinh nén viéc 1ay 1oi khai cua bi hai
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nhiéu khi la khong thé hodc dd tin cay
khong cao do bi hai con it tudi nén hoang
s0, khong nhé. Bi hai it tudi nén viéc ghi
nhd nhitng dac diém cua nguoi pham toi
d€ phuc vu viéc td cdo sau nay rat kém,
do vay, khi 1ay loi khai ctia ho cling rat
kho dé xac dinh nhting dac diém cua
nguwoi pham toi dé€ truy xét, bét gitr. Mot
s0 truong hop dac biét, sau khi bi xam hai,
mua ban, nan nhan da rat so hai, suy sup
tinh than hodc tu sat, bé tron nén khong
1ay duoc 10i khai hodc ndi dung 16i khai
rat 1on xon, khé xac dinh su that. Doi vdi
Toi cudng btc lao dong, nhiéu truong
hop t6i pham chi bi phat hién sau khi bi
cudng bttc ra nudc ngoai lao dong da bo
tron vé nudc td cao, hanh vi pham t6i da
trdi qua mot thoi gian, ngwoi pham t6i
da bo trén nén viéc bat gitt, xtt ly rat khé
khan. Do6i véi Toi t6 chitc mang thai ho vi
muc dich thwong mai, thong thuong chi
bi phat hién khi nguoi dwoc thué mang
thai ho t6 cdo do nhitng mau thuan gitra
ngwoi thué va ngroi duoc thué mang thai
nén ty 1é phat hién, x&t ly con thap. Trong
quad trinh x ly vu an, hai bén lai tu thoa
thuan duwoc véoi nhau nén bi hai bai nai,
rut dé nghi khoi t6, khong yéu cau xu ly.
Tt nhitng ly do trén nén nguwoi pham t6i
c6 thé lgi dung dé€ chdi t0i, khong thira
nhan hanh vi pham t0i.

Thir hai, kho khin, vieong mdc va han ché’

trong viéc xdic dinh tudi ciia nguoi bi hai, tudi
cuia ngueoi pham tQi

Mot dac diém riéng biét ctia cac toi vé
mua ban nguoi 1a trong mot so tdi, nguoi
bi hai phai la nguoi duwdi 16 tudi nhw Toi
mua ban ngwoi dudi 16 tudi (Biéu 151), Toi
danh trdo nguoi dwdi 01 tudi (Diéu 152),
Toi chiém doat ngudi dudi 16 (Dicu 153).
Déi v6i Toi cudng birc lao ddong, nguoi bi
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hai la nguoi duwdi 16 tudi la tinh tiét dinh
khung tang nang. Do vay, khi giai quyét
vu an hinh sy vé loai tdi nay, cac co quan
tién hanh t6 tung phai xac dinh chinh xac
tudi cua nguoi bi hai dé€ quyét dinh viéc
dinh tdi, dinh khung, c6 y nghia trong
duong 161 giai quyét vu an sau nay.
Trong mot s6 trwong hop, viéc xac
dinh tudi ctia bi hai c6 nhitng kho6 khan
nhat dinh do khong c6 gidy to dé€ xac
dinh tu6i (gidy khai sinh, chitng minh
nhan dan, s6 ho khiu...). Nguyén nhan
c6 thé la do cha me chua kip lam gidy
khai sinh, khong lam gidy khai sinh,
chttng minh nhan dan hodc bi that lac,
mat mat hodc nguoi pham toi cd tinh
che gidu. Cing c6 truong hop do bi hai
con nho tudi nén khong nhé hoac khong
biét dwoc nhitng théng tin vé nhan than
cta minh. Trong nhéing trwong hop
trén, co quan tién hanh t& tung gdp rat
nhiéu kho khan dé xac dinh t6i danh,
ap dung cac bién phap ngan chdn, bién
phap cudng ché, ap dung di€éu khoan
truy t0. Diéu tra vién, Kiém sét vién can
ap dung cac bién phap diéu tra dé€ xac
dinh tudi nhw ldy 10i khai cua nguoi
pham t6i, ngwoi bi hai, nguwoi than, thu
thap gidy chung sinh, hoc ba, trich luc
tang thw luu trit cting nhu céc gidy to tai
liéu khac. Treong hop nhitng bién phap
trén khong c6 két qua thi phai tién hanh
giam dinh phdp y d€ xac dinh tu6i. Tuy
nhién, trong két ludn giam dinh tudi, co
quan giam dinh chi c¢6 thé xac dinh do
tu6i chénh léch trong thoi han khoang
06 thang ch khong thé dwa ra chinh xac
do tudi (Vi du: Nguwoi duoc giam dinh
c6 dd tudi tir 15 tudi 9 thang dén 16 tudi
3 thang). Theo quy dinh cua phap luat
Viét Nam thi trong treong hop trén, doi

Khoahoc Kiémsat o9



NHUNG KHO KHAN, VUONG MAC, HAN CHE VA MOT SO DE XUAT...

voi nguoi pham toi thi phai 1dy d6 tudi
thap nhat, con d6i véi nguwoi bi hai thi
phai 18y d¢ tudi cao nhat dé 4p dung
theo nguyén tac cé loi cho nguoi pham
toi, do d6 cé thé xay ra viéc xu ly khong
dang toi. Hon nita, viéc dua nguoi bi hai
di giam dinh doi khi gap phai sy phan
d6i, khong hop tac cua ho.

Thit ba, khé khin, vwéng mic va han ché’

doi voi Kiém sdt vién trong viéc dé xudt phé
chudn, khong phé chudn, thay doéi, hity bo cic
quyét dinh cua Co quan diéu tra

Sau khi ra quyét dinh khoi t6 vu an,
khoi t6 bi can, cac quyét dinh khac, Co
quan diéu tra chuyén quyét dinh cung
toan bd ho so dén Vién kiém sat dé thuc
hién chirc ndng thuc hanh quyén cong
to va kiém sat viéc khoi td vu an, khoi td
bi can, cac quyét dinh khac. Trong thoi
han 03 ngay theo quy dinh caa BLTTHS
nam 2015, Kiém sat vién dai dién cho
Vién kiém sat phai tién hanh nghién ctu
ho so, kiém tra tinh co can c¢ va tinh
hop phap cta cac quyét dinh khoi to vu
an, khoi td bi can, cac hoat dong td tung
cua Diéu tra vién trong viéc khai td vu an,
khoi td bi can dé€ bao cdo Lanh dao Vién
phé chuan hodc huy bo, thay doi quyét
dinh khoi t6'bi can. D6i véi cac quyét dinh
khac nhu 1énh bat nguoi trong trieong hop
khan cdp, 1énh gia han tam git, tam giam,
lénh kham xét..., Kiém sat vién phai kip
thoi, nhanh chong nghién ctru, danh gia
tinh c6 can ctt hodc tinh hop phap ctia cac
quyét dinh dé€bao cao Lanh dao Vién quyét
dinh phé chudn hodc khong phé chuan,
thay d6i, htly bo. Trong thoi gian qua, viéc
phé chuan, khong phé chuan, thay doi, huy
bo cac quyét dinh cia Co quan diéu tra van
con xay ra mot so truong hop chwa chinh
xac, chua kip thoi, con dé€ xay ra tinh trang
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khoi td vu an, khoi to bi can sau d6 phai dinh
chi, khoi t6 sai toi danh, bo lot toi pham.

Thir tw, kho khan, vieong mdc va han ché’
trong viéc dé ra yéu cdu diéu tra

Mot trong nhitng nhiém vy, quyén
han cua Kiém sat vién la dé€ ra yéu cau
di€u tra d€ yéu cau Co quan diéu tra,
Diéu tra vién, Can bd diéu tra thuwc hién
viéc diéu tra mot cach dung dan, day du
nhdm lam ro toi pham, nguoi pham toi,
cac tinh tiét khdc c6 lién quan dén giai
quyét dung dan vu an hinh sy, khong dé
xay ra tinh trang khoi to, diéu tra, truy
to oan sai hoac bo lot toi pham. Yéu cau
diéu tra cé thé duoc thuec hién nhiéu 1an
bang van ban hodc bang 10i ndi, trong
d6 Kiém séat vién yéu cau nhiing ndi
dung cu thé dé biéu tra vién thuc hién,
tap trung vao viéc phat hién, thu thap
chiing ctt chitng minh tdi pham, nguoi
pham ti. Diéu tra vién c6 trach nhiém
thiee hién nhanh chéng, day du yéu cau
diéu tra cua Kiém sat vién trong toan bd
qua trinh diéu tra, truy to.

Tuy nhién, trén thuec té, viéc dé ra yéu
cau diéu tra cua Kiém sét vién con nhiéu
han ché nhu ho so khong ¢ ban yéu cau
diéu tra hodc c6 nhung ndi dung con
chung chung, so sai, khong cu thé, khong
dap tng yéu cau cua viéc diéu tra, cham
dé ra yéu cau diéu tra... Do vay, Diéu tra
vién khong thuwc hién day du cac yéu cau
thu thap chiing ctt chitng minh t6i pham,
nguoi pham t0i, vi pham trinh tu thu tuc
t0 tung, vi pham thoi han diéu tra, xam
pham dén quyén con nguoi ctia nguoi bi
budc toi, viéc diéu tra khdong dung dén,
vi pham nhitng quy dinh khac ctia phéap
luat. Day cling chinh 1a moét trong cac ly
do dan dén oan sai hodc bo lot toi pham,
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lam ho so vu an phai diéu tra kéo dai hoac
phai tra d€ diéu tra bd sung nhiéu lan.

Thir nam, kho khan, vieéng mac va han ché’

trong giai doan truy t6'ciia Kiém sdt vién: Con
tinh trang truy t0'khong dung toi danh, truy
t6"qud thoi han, Toa dn tra hé so dé yéu ciu
diéu tra bd sung nhiéu lin

Két thuc diéu tra, Co quan diéu tra ra
ban két luan diéu tra d€ nghi truy t6°, gii
két luan, quyét dinh cung toan bo ho so
vy an dén Vién kiém sat dé Vién kiém sat
thuc hanh quyén cong to, quyét dinh viéc
truy t0. Kiém sat vién tiép tuc nghién ctru
ho6 so, xac dinh, kiém tra tinh cé cian c,
tinh hop phap cua quyét dinh khoi t, dé
nghi truy t6 dé€ bao cdo dé xuat Lanh dao
Vién quyét dinh. V€ co ban, viéc truy to
cua Vién kiém sat dwgc thyc hién dung
nguroi, dung tdi, dung phap luat. Tuy
nhién, van con treong hop truy t& sai tdi
danh hodc vi pham cac quy dinh cta phap
luat vé trinh tw, thu tuc hodc ching cw
chttng minh t6i pham con chua bao dam
dan dén viéc Toa 4n tra hd so, yéu cau
diéu tra bd sung nhiéu lan.

1.2. Nguyén nhdn cua nhiing kho khan,
vuwéng mdc va han ché’

Nhiing khé khén, vudéng mac va han
ché trong thuwc hanh quyén cong to giai
doan diéu tra, truy t& cac tdi danh vé mua
ban nguoi, Toi t6 chirc mang thai hd vi
muc dich thwong mai, Toi cedng bitc lao
dong c6 nhi€éu nguyén nhan duwgc xem
xét, danh gia ¢ nhi€u goc do, cap do khac
nhau. Trong d¢, cé nhitng nguyén nhan
co ban va chu yéu sau:

¢ Treong hop ¢6 can ct dinh chi diéu tra, dinh chi
diéu tra d6i voi bi can theo quy dinh cta phap luat
thi Co quan di€u tra ra ban két luén di€u tra va quyét
dinh dinh chi diéu tra.
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Thir nhat, cic quy dinh cua phdp ludt vé
hinh sw va t6"tung hinh sw con nhiéu bat cip,
chdm stea doi, b6'sung, huéng dan, gidi thich

Nhiéu diéu luat cia BLHS da quy dinh
nhung can phai ¢6 huéng dan ndi dung
diéu luat, huéng dan vé cac tinh tiét dinh
khung tang nang dé€ cac co quan tw phap
ap dung thong nhat trong viéc khéi to,
diéu tra, truy t6, xét xt. Quy ché'kiém sat
diéu tra con nhiéu ndi dung cu thé chua
dwoc quy dinh cting gay kho khan cho
hoat dong nghiép vu cua Kiém sat vién.

Thir hai, nhin thirc va dp dung cic quy
dinh cua phdp ludt ciing nhw trinh d9, ning
lwc, y thirc trach nhiém, ban linh nghé nghiép
cua mot s Diéu tra vién, Kiém sit vién con
han ché’

Mobt s6 Diéu tra vién, Kiém sat vién
con han ché trong trinh d¢ phap ly, chua
hiéu dung va du nhitng quy dinh caa
phéap luat, nhat la phap luat hinh sy nén
con lang tang, kho khan ngay trong viéc
dinh t0i, dinh khung khi khéi t6 vu an,
khoi t& bi can, ap dung cac bién phap
ngan chdn, bién phap cudng ché. Mot s6
Diéu tra vién, Kiém sat vién cé kién thirc
thuc t€ nhung kién thiee vé ly luan chua
thuece su logic, nhan thic khong day da vé
phap luat do chi quan tam tdi nhitng kinh
nghiém thyc tién, con xa roi ly luan dan
tdi khi gap cdc loai &n mdi, an kho thi giai
quyét khong dung dan.

Kiém sat vién chua thuc sy dé cao trach
nhiém, nghién cttu chua sau, thuc hién
khong day du quy trinh nghiép vy, con
lo ngai phai chiu trach nhiém theo Nghi
quyét s6 388/2003/NQ-UBTVQHI11 ngay
17/3/2003 ctia Uy ban thuong vu Quéc hoi
vé boi thuong thiét hai cho nguoibi oan do
nguoi c6 tham quyén trong hoat dong t6
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tung hinh sw gay ra, Luat Trach nhiém boi
thuong cua Nha nudc néu dé xay ra oan
sai. Hodc do ap luc tir du ludn, co quan
ngon ludn, ctia nhitng nguoi c6 quyén
luc hodc than quen nén mot s6 Kiém sat
vién da boc 16 tw twong né tranh, dun day
trach nhiém, thiéu kién quyét trong dau
tranh véi toi pham ndi chung va toi pham
v€ mua ban nguoi ndi riéng. Nhirng han
ché&'trén dan dén tinh trang khong kip thoi
phat hién toi pham, khong thu thap, luu
gitt dung va day du ching ctt, vi pham
trinh tw thu tuc t6 tung, lam cho viéc giai
quyét vu an kéo dai, c6 truong hop oan
sai hodc bo lot t0i pham.

Thir ba, co s6 vit chat, trang thiét bi phuc
vu vige diéu tra, truy t6 con han ché’

Mac du trong nhitng ndm qua, co so
vat chat, trang thiét bi cia Co quan diéu
tra, Vién kiém sat da dwoc Nha nudc
quan tam dau tu nhung van con han ché’
Viéc tru sé co quan con chat hep, phuong
tién di lai, tdc nghi€p con chwa du da anh
huong dén chat luong diéu tra, truy to cac
vu an vé mua ban nguoi. Van dé luong,
phu cdp cho Diéu tra vién, Kiém sat vién
cling con bat cap, chwa tuong xing so
véi mat bang chung trong xa hoi. Diéu
nay cling anh hwong dén trach nhiém cta
Diéu tra vién, Kiém sat vién khi thwc thi
nhiém vu.

Nhiing khé khéan, veéng mac, han ché’
néu trén doi hoi cac co quan tién hanh t6
tung, nguoi tién hanh t6 tung, nhat 1a Vién
kiém sat, Kiém sat vién can nhan thiee day
da tinh chat, m&c d6 nguy hiém caa t6i
pham v€ mua ban nguoi, sém c6 nhiéu
giai phap tang cuong hiéu qua cong tac
phat hién, diéu tra, truy td toi pham. Cac
bién phap d6 co6 thé la sita d6i, bd sung
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nhitng quy dinh ctia phap luat cho phu
hop hon nita, tang cuong van ban hudng
dan, ting cwong nhan thikc, trdch nhiém
cting nhuw dao tao, boi dudng nang cao
trinh d6 phap luat, chuyén mon nghiép
vu cho Diéu tra vién, Kiém sat vién; tang
ceong nhitng di€u kién co sd vat chat bao
dam hoat dong nghiép vu. Lam t6t cong
tac diéu tra, truy t0 trong cac vu an vé
mua ban nguoi khong chi gép phan bao
vé bi hai khoi su xam hai ctia tdi pham ma
con gop phan bao dam tét nhat quyén con
nguoi, quyén cong dan theo quy dinh cta
Hién phap va phap luat.

2. Mot s6 dé xudt khac phuc nhiing
kho6 khin, vieéng mac va han ché trong
thwc hanh quyén cong t6 giai doan diéu
tra, truy t6 cac toi danh vé mua ban nguoi
va mét s6 t4i danh c6 lién quan

2.1. Qudn triét, yéu cau Diéu tra vién,
Kiém sdt vién ndm viing nhitng quy dinh
ctia phdp ludt vé t¢i pham mua bdn nguoi,
vé thuc hanh quyén cong to trong diéu tra,
truy t6 cdc vy dn hinh sy vé mua bdn nguoi

BLHS va BLTTHS nam 2015 vé co
ban da khac phuc duwgc nhitng han ché,
khiém khuyét cua phap luat vé cac toi
pham vé mua ban nguoi cting nhu trinh
tw, thu tuc giai quyét cac vu an nay. Cac
co quan tu phdp Trung uwong clng da
kip thoi ban hanh mot s6 Thong tu lién
nganh huéng dan thyee hién cac quy dinh
cta phap luat. Vién kiém sat nhan dan
cing da ban hanh nhiéu van ban quy
dinh, huéng dan vé thuc hién chiic néng
thuc hanh quyén cong to, kiém sat hoat
dong tu phép trong t6 tung hinh sy nhu:
Quy ché kiém sat diéu tra; Chi thi s0
05/CT-VKSTC ngay 27/4/2020 cua Vién
treong Vién kiém sat nhan dan t6i cao vé
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“Tang cuong trach nhiém cong t6 trong
giai quyét cac vu an hinh su, dap tng yéu
cau dau tranh phong, chong tdi pham”
va mot s6 van ban khac. Do vay, Co quan
diéu tra, Vién kiém sat can ting cuong
quan triét, yéu cau Diéu tra vién, Kiém
sat vién nam ving quy dinh cia BLHS vé
cac toi trong nhém tdi mua ban nguwoi va
mot s6 t0i danh 6 lién quan, cadu thanh
t0i pham cua ting toi cu thé d€ xac dinh
dung dan vé diéu, khoan khi khoi t& vu
an, khoi td bi can, ap dung bién phap
ngéan chan, bién phap cudng ché. Nam
viing cac quy dinh cua phap luat td tung
hinh sy, cac van ban dudi luat, quy ché
nghiép vu ctia nganh vé trinh tu thu tuc
to0 tung, cac ky nang nghiép vu dé thuc
hién t6t cac hoat dong diéu tra, truy to va
thuc hanh quyén cong to do6i véi nhom
toi nay.

2.2. Tang cwong trach nhiém, chuyén
moén nghiép vy, dao diic ciia Kiém sdt vién

Tang cwong trach nhiém thyc hanh
quyén cong t6 cua Kiém sat vién trong
diéu tra, truy td cac vu an vé mua ban
nguoi dé thuc hién t6t hon nhiém vu
phong, chong oan sai va bo lot toi pham.
Quan tam dao tao, gido duc, xay dung
d6i ngti can b, Kiém sat vién co dao dirc
cach mang, ban linh chinh tri vitng vang,
tich lay kinh nghiém, ren luyén nang
cao ky nang, co6 tinh than dau tranh véi
toi pham, nguoi pham t9i. Nguoi Kiém
sat vién phai c6 pham chat trong sang,
trong danh du, tam huyét, khong bi vat
chat cdm d6, hétlong phuc vu Nha nudc,
phuc vu nhan dan, bao vé loi ich ctia Nha
nwdc, quyén va loi ich hop phap ctua co
quan, t6 chtic, ca nhan, dac biét la cua
nguoi bi budc toi.
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2.3. Tang cuong cong tic dao tao, boi
duong cdn bg, Kiém sdt vién
Tang cuong dao tao, boi dudng can
bd tai cac co s dao tao cua Nganh dé
nang cao hon ntta trinh do phap luat, ky
nang chuyén mon, nghé nghiép ctia Kiém
sat vien. Triedc mat, cAn d6i méi cong tac
giang day theo dung hoat dong dao tao,
boi dudng can by trong Nganh la trang
bi kién thitc, ky nang nghiép vu, phuong
phéap lam viéc, kinh nghiém xt ly cong
viéc hiéu qua va theo nhu cau cta Vién
kiém sat nhan dan cac cap. Boi méi noi
dung, chwong trinh dao tao, boi dudng
theo hudng tang cuong ky nang cong tac
nghiép vy, dao tao chuyén sau vé thuc
hanh quyén cong t0, ki€ém sat hoat dong tw
phéap. Cong tac dao tao, boi dudng nghiép
vu kiém sat phai duoc dau tu va quan
tam dung mirc, cac tiéu chudn vé dao tao,
bdi dudng phai tré thanh mot trong cac
diéu kién bt budc d€ b8 nhiém chitec danh
Kiém sat vién, chitc danh quan ly lanh dao
cua Nganh. Két hop giang ly luan voéi di
thyee t&'dé tim hiéu, tiép can cac vu an dién
hinh, trong diém dwgc dw ludn quan tam.
Tang ceong thao luén, trao doi toa dam ve
nhitng van &€ khé khan, viedng mac trong
hoat dong diéu tra, thuec hanh quyén cong
t0, kiém séat diéu tra nham rat ra bai hoc
kinh nghiém, ky nang giai quyét cac vu
an vé mua ban nguoi. Phoi hop vdi cac co
sO dao tao cua Bo Cong an td chirc mo cac
16p hoc vé phuong phép, chién thuat diéu
tra cac loai toi nay.

Ngoai ra, cac co so dao tao, boi dudng
ctia Nganh can ting cuong ho trg cong tac
te dao tao, bdi dudng tai Vién kiém sat
nhan dan cdc dia phuwong thong qua viéc
trao doi, toa dam, rat kinh nghiém trong
viéc giai quyét cac vu an hinh su. Dong
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thoi, cling can dwa cac vu an c6 vi pham
trong hoat dong diéu tra, trong cong tac
thwc hanh quyén cdng t6, kiém sat diéu
tra dé cac Kiém sat vién rut kinh nghiém,
khong mac phai cac vi pham da xay ra
nham nang cao trinh d6 chuyén mon. TS
chttc cho can by, Kiém sat vién tham du
phién toa xét xt cac vu an vé mua ban
nguoi c6 Luat sit bao chita d€ lang nghe
nhiéu y kién phan bién trai chiéu, tix do6
tong két, tich lay ky nang nghé nghiép.
Vién kiém sat cac cdp thuwong xuyén tong
két, bd sung, hoan thién ly luan vé thuc
hanh quyén cong t6, kiém sat cac vu an
vé€ mua ban nguoi, xay dung cac chuyén
dé nghiép vu nhu: Vién kiém sat truc tiép
khoi t6 vu an hinh s, truc tiép di€u tra
trong truong hop ludt dinh; yéu cau diéu
tra... T6 chtrc hdi nghi cho cac can b, Kiém
sat vién hoc tap, trao doi, rat kinh nghiém,
trang bi lai cho tat ca cac Kiém sat vién,
can bo lam cong tac nghiép vu nham nang
cao trinh do nhan thirc, phwong phap, noi
dung va quy trinh thiec hién nhiém vu.

2.4. Ting cuong kiém sdt viéc tudn theo
phdp ludt trong diéu tra, truy té’

Kiém sat hoat dong tuw phap trong
diéu tra, truy t6 la mot trong hai chtc
nang, nhiém vu ctia nganh Kiém sat, c6
quan hé mau thit véi thuc hanh quyén
cong to nham bao dam cho viéc khoi to,
diéu tra, truy td dung quy dinh ctia phap
luat, thue hién muc dich chdng oan sai
hodc bo lot t0i pham. Vién kiém sat can
chu dong kiém sat chat ché hoat dong to
tung ctia Co quan diéu tra, cac co quan
khac dugc giao nhiém vu tién hanh mot
s0 hoat dong diéu tra, ctia Diéu tra vién,
bdo dam moi thong tin vé td giac, tin
bao vé toi pham, kién nghi khoi t6 déu
dwoc Vién kiém sat ndm bat, kiém sat.
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Khi kiém sat hoat dong diéu tra cua Co
quan diéu tra, Diéu tra vién, can kiém sat
chat ché cac hoat dong diéu tra nhu lay
1oi khai, héi cung bi can, kham nghiém
hién trueong, kham nghiém t& thi, cac
bién phap kham xét, d6i chat, nhan dang,
thyce nghiém diéu tra; kip thoi va chu
dong dé ra cac yéu cau diéu tra giup cac
biéu tra vién dinh hudng di€u tra tiing
vu an, dam bao chat luong va hiéu qua
cao trong hoat dong diéu tra.

2.5. Tang cuong gido duc, ning cao
hiéu biét phdp ludt cho nhin dian

Hoat dong tuyén truyén, pho bién,
gido duc phap luat cho nhan dan la vo
cung quan trong. Can tang cuong hoat
dong truyén thong, giai thich réng rai
dén moi tang 16p dan cu, moi lra tudi
dé moi ngwoi hiéu biét cac quy dinh cua
phap luat vé t¢i pham, vé Toi mua ban
nguwoi, Toi t6 chitc mang thai h vi muc
dich thwong mai, Toi cudng btrc lao dong
dé nhan dan chu dong phong ngtra, ngan
chan, day lui tdi pham. Gido duc phap
luat la hoat dong dinh hudng co to chire,
c6 chu dinh caa chu thé gido duc tac
dong lén doi twong gido duc nham muc
dich hinh thanh sau sic va mé rong o ho
tri thitc phap luat, hinh thanh tinh cam
va long tin d6i v6i phép luat, hinh thanh
dong co, hanh vi va thoi quen xtt su phu
hop véi cac yéu cau cta hé thong phap
luat. Vi vay, doi twong can duoc gido duc
phap luat d6 1a cong dong dan cu, nguoi
bi tam gitt, tam giam, nguoi bi gido duc
tai treong gido dudng, can bo cac co
quan bao vé phap luat, cac co quan hitu
quan c6 lién quan dén cong tac quan ly,
gido duc, cai tao ngroi pham toi./.
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HO so diéu tra vu dn mua bdn nguoi la toan by nhiing tai liéu, chitng cif duwoc thu thip
trong qud trinh diéu tra vu dn theo quy dinh ciia Bg ludt t6 tung hinh sy (BLTTHS), do
Diéu tra vién ldp nham chiing minh hanh vi xdy ra la t6i pham, nguoi thuc hién hanh vi
pham t0i va nhiing tinh tiét khéc cé lién quan dén vu dn. Nham dém bdo tinh khédch quan,
ddy di, diing ddn ciia cdc tdi liéu chitng cif ¢6 trong ho so vu dn, dong thoi gitip cho Kiém
sdt vién, Kiém tra vién bdm sdt qud trinh gidi quyét té gidc, tin bdo vé toi pham va qud
trinh diéu tra, nam ving ho so vu dn mua bdn ngudi ngay trong qud trinh phdt hién, thu
thdp chitng cit, kip thoi dwa ra cdc yéu cau diéu tra va dé xudt vi¢c phé chudn, gidi quyét
vy dn ciing nhu cdc vin dé phdt sinh mt cdch chinh xdc, tudn thii theo diing quy dinh ciia
phdp ludt, Kiém sdt vién, Kiém tra vién cin c6 nhitng kij ning cin thiét dé kiém sdt viéc
ldp ho so diéu tra vy dn mua bdan nguoi.

Tix khéa: Kiém sdt, mua bdan nguoi, ho so diéu tra.

Ngady nhdn bai: 17/6/2021; Bién tdp xong: 22/6/2021; Duyét dang: 22/6/2021

Investigation dossiers of human trafficking cases consist of all documents and
evidence collected during the investigation of the case according to the provisions
of the Criminal Procedure Code. These are prepared by Investigators to prove the
crime, the person who committed the crime and other circumstances related to the
case. Understanding the case throughout all stages from detecting to investigation,
requires appropriate skills of Prosecutor assistants and Prosecutors. This will ensure
the objectivity, completeness, and accuracy of documents and evidence contained in
the dossiers, and at the same time, it also helps Prosecutors and Prosecutors assistants
to closely follow the process of dealing with denunciations, crime reports, and the
investigation process. This article discusses the necessary skills required to prosecute
the preparation of investigation dossiers for human trafficking cases.

Keywords: Prosecution, human trafficking, investigation dossiers.

0 so diéu tra vu 4n mua ban

nguoi ¢6 y nghia rat quan

trong trong qua trinh giai
quyét vu 4n mua ban nguoi bdi 1é tat ca
cac hoat dong diéu tra, thu thap ching ct
trong vu an mua ban nguoi déu phai duoc
phan 4nh trong ho so vu an. B& dam bao
tinh khach quan, day du, ding dan cta
cac tai liéu chiing ctt c6 trong ho so vu an
hinh sy noéi chung va vy an mua ban nguwoi
noi riéng, BLTTHS nam 2015 da quy dinh
nhiém vy, quyén han ctia Vién kiém sat
(truee tiép la Kiém sét vién, Kiém tra vién)
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6 trach nhiém kiém sat viéc lap ho so vu an
cua Co quan diéu tra (CQDT), co quan dugc
giao nhiém vu tién hanh mot s6 hoat dong
diéu tra. Thyce hién cac quy dinh trén, thuc
té, Kiém sat vién, Kiém tra vién da kiém sat
chat ché cac tai liéu lam co sé va can ¢t ra
quyét dinh khoi t6 vu an hinh sy, cac lénh,
quyét dinh CQDT va co quan duoc giao
nhiém vu tién hanh mot s6 hoat dong dieu
tra dam bao vé mat hinh thitc, chat ché vé
mat trinh ty, tht tuc t6 tung va ndi dung;

* Tién si, Vu truong Vu Thuc hanh quyén cong t6 va
kiém sdt xét xir hinh su, Vién kiém sdt nhan dan t6i cao
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kiém sat cac bién ban vé hoat dong diéu tra,
thu thap chiing ct vé ca ndi dung va hinh
thitc dé'tai liéu vira dam bao vé trinh tu, thu
tuc phap ly, vira c6 gia tri chitng minh t6i
pham va nhiing tinh tiét vu an...

Tuy nhién, thuc tién giai quyét vu an
mua ban ngudi van con ¢6 nhitng ton tai,
han ché'lién quan dén kiém sat viéc 1lap ho
so diéu tra vy 4n mua ban nguwoi nhu: Tai
liéu diéu tra khi chuyén sang Vién kiém
sat chwa dong dau but luc cua CQDT,
khong c6 bang thong ké tai liéu kem
theo; Kiém sat vién con bi dong, ngdi cho
CQDT chuyén ho so sang thi méi nghién
ctu; mot s6 Kiém sat vién con thiéu ky
nang nghién cttu ho so, nghién ctu ho so
khong day dua, phién dién, khong khach
quan, chi chu trong dén chiing c 101 khai
ma khong cht trong dén nhiing chiing ct
vat chat hodc nguoc lai... Do d6, ching toi
cho rang, dé€ nang cao chat luong kiém
sat viéc 1ap ho so diéu tra vu an mua ban
nguoi, Kiém sat vién, Kiém tra vién can c6
nhitng ky nang sau:

Thit nhdt, kiém sét chit ché viéc 1ap ho
so vu an mua ban nguoi ctia Diéu tra vién
nham dam bao hd so dugc thiét lap, xay
dung mot cach hop phap, day du, chinh
xac theo tién d6 giai quyét vu an, dung voi
quy dinh cta phép luat td tung hinh su.

Kiém sat vién, Kiém tra vién can kiém
sat chat ché viéc 1ap ho so vu 4n mua ban
nguoi cua Diéu tra vién, bao dam ting
trang tai liéu trong ho so giai quyét to giac,
tin bao vé ti pham mua ban nguoi; ho so
phé chuan tam gitt trong treong hop khan
cap; ho so ma CQDT hodc co quan duoc
giao nhiém vu tién hanh mot sd hoat dong
diéu tra co trach nhiém thiét 1ap khi thuc
hién cac bién phap diéu tra vu an mua ban
nguoi theo quy dinh ctia BLTTHS nhu ho
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so kham nghiém hién treong, bét bi can,
ho so khoi to vu an, ho so khoi td bi can...
Cachd so vu an mua ban nguoi phai duoc
déng dau but luc ciia CQDT, co quan duoc
giao nhiém vu tién hanh mot sd hoat dong
diéu tra va kem theo bang ké day du tén
tai liéu, sO trang tai liéu va luu trong ho so
vu an mua ban nguoi.

Khi CQDT, co quan dwoc giao nhiém
vu tién hanh mot s6 hoat dong diéu tra
dé nghi phé chuan cac quyét dinh thi phai
kem theo hd so; cac ho so nay phai dwoc
danh s6 but luc cua CQDT, co quan duoc
giao nhiém vu tién hanh mot sd hoat dong
diéu tra va c6 bang ké tai liéu véi day du
tén tai liéu, s trang. Day la van d€ lién
quan truc tiép dén cac can ct ma Vién
kiém sat phé chuan hodc khong phé chuan
cac quyeét dinh ctia CQDT, co quan duoc
giao nhiém vu tién hanh mot sd hoat dong
diéu tra; la co s dé xac dinh trach nhiém
cua Diéu tra vién trong viéc chuyén giao
tai liéu cho Vién kiém sat khi d€ nghi phé
chuéan cac quyét dinh t6 tung hinh su.

Sau khi két thtic viéc phé chudn, Kiém
sat vién thu ly giai quyét vu an phai
dong dau but luc ctia Vién kiém sat vao
cac tai liéu dé va chuyén cho CQDT, co
quan duoc giao nhiém vu tién hanh mot
s0 hoat dong diéu tra d€ dwa vao ho so
vu an mua ban ngwoi. Viéc déng dau but
luc ctia Vién kiém sat vao cac tai liéu xét
phé chuan caa CQDT, co quan dugc giao
nhiém vu tién hanh mot s6 hoat dong
diéu tra nham bao dam CQDT, co quan
dwoc giao nhiém vu tién hanh mot s&
hoat dong diéu tra khong dwa tai liéu ra
khoi ho so, thay doi tai liéu lam can ct
khoi t6, phé chuan quyét dinh khai t6 da
gt t61 Vién kiém sat.

Tat ca cac tai liéu thu thap trong qua
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trinh di€u tra vu 4n mua ban nguoi phai
duoc duwa vao ho so vy an. Day la mot yéu
cau c6 tinh chat nguyeén tac. Khi két thic
diéu tra, cac tai liéu phai duwoc danh sé'but
luc mot cach thong nhat moét 1an va theo
dtng thit tu, dong thoi phai cé bang keé tai
liéu v6i day du tén va s trang tai liéu.

Thit hai, trong qua trinh ti€p nhan, giai
quyét td giac, tin bao vé to6i pham mua ban
nguoi hay qud trinh khoi t6, diéu tra vu
an mua ban ngwoi, cac tai liéu caa CQDT,
co quan duoc giao nhiém vu tién hanh
mot sO hoat dong di€u tra hodc cua Vién
kiém sét thu thap déu phai duoc dua vao
hd so vu 4n mua ban nguoi theo dung
trinh tuw t6 tung hinh su. Sau khi két thuc
diéu tra, cac tai liéu trong ho so vu an mua
ban ngwoi do CODT, co quan dugc giao
nhiém vu tién hanh mot s6 hoat dong diéu
tra thong nhat danh s6 tht ty mot 1an va
lap bang thong ké day du cac tai liéu c6
trong ho so vu an tt 01 cho dén hét.

Thir ba, kiém sat viéc lap ho so vu an
mua ban nguoi la qua trinh kiém sat viéc
thiét 1ap cac tai liéu, thu thap ching cw
cua Diéu tra vién, can bd diéu tra thong
qua viéc kiém sat noi dung va hinh thic
cua cac tai liéu, chiing ¢t ¢6 trong ho so
vu an mua ban nguoi. Trong d6, can chu y
dén ndi dung cac bién ban hoi cung bi can,
bién ban ghi 1oi khai nguoi lam chtng,
nguoi bi hai; bién ban do6i chat, nhan
dang; bién ban kham xét, bién ban kham
nghiém, thyc nghiém diéu tra; quyét dinh
trung cau gidm dinh, két qua giam dinh,
bién ban thu gitr tai san, tang vat..., dam
bao cac tai liéu nay phai dwoc thiét lap
theo duang trinh ty ma BLTTHS quy dinh
va dam bao tinh chat ché vé noi dung.

Kiém sat vién, Kiém tra vién phai chu
y dén cac bién ban hoi cung bi can trong
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vu an mua ban nguoi. D€ dam bao tinh
khach quan ctia cac bién ban nay, Kiém
sat vién phai yéu cau Diéu tra vién thuc
hién dung cac quy dinh ctaa Diéu 183 va
biéu 184 BLTTHS nam 2015 quy dinh vé
hoi cung bi can va bién ban hdéi cung bi
can. D€ tranh viéc “phan cung”, choi toi
ctua bi can trong cac giai doan diéu tra,
truy t0, xét xt (nhat 1a tai phién toa) trong
vu an mua ban nguoi thi Kiém sat vién,
Kiém tra vién phai yéu cau Diéu tra vién,
can bo diéu tra sau khi hoi cung bi can
xong phai dé bi can tw doc va ty viét (néu
bi can biét chir) vao cudi bién ban bi can
tw ghi “T6i da tw doc lai bién ban, cong nhdn
dung noi dung 101 khai ciia minh” hodc moi
nguoi lam ching, ching kién viéc Dieu
tra vién, can bd diéu tra doc lai bién ban
(v6i bi can khong biét chit). Nhing ndi
dung bién ban hoi cung quan trong can
thiét phai cho bi can viét ban twong trinh,
ban tu khai kem theo. Khi nghién cttu ho
so thdy nhitng bién ban ghi 10i khai, bién
ban héi cung con nhiéu chd trong thi phai
yéu cau Diéu tra vién, can b diéu tra gach
chéo d€ tranh tinh trang ghi thém; néu cé
tay xoa phai c6 xac nhan cua bi can, nguoi
da khai bao; cac trang bién ban phai c6
day du chit ky ctia nguoi khai bao...

Viéc 1ay loi khai va cac hoat dong thu
thap ching ct, thiét 1ap ho so sau khi khoi
t0 vu an mua ban nguoi phai do Diéu tra
vién, can b diéu tra duoc phan cong diéu
tra vu an thuc hién. Néu do can bd diéu
tra tién hanh thi cling chi dwoc thé hién
la ngwoi gitp viéc ghi bién ban, con cha
tri cac hoat dong d¢é phai la Diéu tra vién.
Céc tai liéu dugc thu thap truede khi khoi
t0 vu an va khong phai do Diéu tra vién
tién hanh (nhat 1a cac 10i khai) thi can yéu
cau Diéu tra vién tham dinh lai sau khi
khoi t6 (trie trwong hop vi ly do khach
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quan khong thé thyc hién dwgc). Co nhu
vay, cac tai liéu thu thap dwoc moi co gia
tri vé€ mat phép ly. Chinh vi vay, Kiém sat
vién, Kiém tra vién phai cha y kiém sat
tinh khach quan va sy phu hop vé thoi
gian, dia diém trong céc tai liéu do Biéu
tra vién thu thap. Thoi gian, dia diém hoi
cung hodc ghi 10i khai khong duwoc mau
thuan véi nhau, vi thyee t&' ¢4 nhitng ho so
vu an da thé hién mot Diéu tra vién hay
can b diéu tra tién hanh nhiéu hoat dong
diéu tra cung mot thoi gian, hoac trong
cung mot thoi gian nhung ¢ nhitng dia
diém khac nhau.

Thir tu, ki€ém sat chat ché, yéu cau biéu
tra vién cung cap day du tai liéu khi kiém
sat viéc lap ho so hodc khi xem xét phé
chuén cac quyét dinh cua CQDT, co quan
duoc giao nhiém vu tién hanh mét s6 hoat
dong diéu tra theo dung quy dinh cua
BLTTHS. Cu thé:

- B6i véi ho so giai quyét to giac, tin
bao vé toi pham mua ban nguoi phai gom
cac tai liéu:

+ Quyét dinh phan cong nhiém vu cta
Thu truong, Pho Thua tredng CODT hay
co quan duoc giao nhiém vu tién hanh
mot sO hoat dong diéu tra khi thyc hién
nhiém vu trong linh viee quan ly ma tiép
nhan td giac, tin bao vé tdi pham mua ban
nguoi thudc quyén han diéu tra cua co
quan minh;

+ Cac van ban thé hién hoat dong tién
hanh kiém tra, xdc minh, quyét dinh khoi
t0 hoac khong khai t6 vu an hinh sy vé toi
pham mua ban nguwoi;

+Van ban thong bao két qua giai quyét
t0 giac, tin bao vé tdi pham mua ban nguoi
theo quy dinh.

- D1 v6i ho so xét phé chuan viéc gitr
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nguoi trong trueong hop khan cap phai
gom cac tai liéu:

+ Cong van dé nghi Vién ki€ém sat phé
chuan lénh gitt nguoi trong truong hop
khan cap;

+Lénh gitt nguoi trong treong hop khan
cap (ghi ro trong truong hop nao, theo quy
dinh tai diéu khoan nao cta BLTTHS);

+ Bién ban gitt nguroi trong treong hop
khan cap;

+Tin bo, t6 giac vé toi pham mua ban
nguoi;

+ C4c tai liéu co lién quan lam can c
cho viéc quyét dinh gitt nguoi trong truong
hop khan cap d6i voi ting trieong hop nhue:
Can ct xac dinh nguoi d6 chuan bi thuc
hién toi pham mua ban nguroi; bién ban ghi
161 khai ngwoi bi hai hodc ngwoi c6 mat tai
noi xay ra tdi pham chinh mat trong thay
va xac nhan dang la nguwoi da thuc hién toi
pham mua ban nguoi va tai liéu hodc can
ct khéac chiing minh nguoi do sé bo tron;
tai liéu xac dinh c6 dau vét, tai liéu, do vat
lién quan dén toi pham ¢ nguoi hodc tai
chd &, noi 1am viéc ctia ngroi bi nghi thuc
hién tdi pham mua ban nguoi;

+ Tai liéu vé nhan than nguoi bi gite
nguoi trong treong hop khan cap (thuong
la thong tin ban dau vé nguoi bi git trong
treong hop khan cap);

+Loi khai ctia ngweoi bi gitr trong treong
hop khan cap (néu co);

+ Ban ké tén cac tai liéu trong ho so va
ting trang c6 dong dau but luc caa CQDT.

- Bai v6i ho so dé nghi xét phé chuan
quyét dinh khoi t6 bi can va phé chuan
lénh tam giam trong truong hop nguoi
dang bi tam git bi khoi t6 bi can trong vu
an mua ban nguoi phai gom cac tai liéu:

+ Cong van dé nghi xét phé chuan
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quyét dinh khoi td bi can va dé nghi phé
chuén 1énh tam giam bi can;

+ Quyét dinh tam gitt, quyét dinh
gia han tam gi® (néu c9); 1énh tam giam
bi can;

+Quyét dinh khoi t& vu an, quyét dinh
khoi to bi can;

+ Bién ban giao quyét dinh khoi t6 bi
can c6 cht ky hoac diém chi cua bi can;

+ Bién ban 1dy 10i khai nguoi bi tam
gitt, bién ban hoi cung bi can (néu co);

+ Cac tai liéu chttng minh hanh vi
pham tdi ctia bi can;

+ CAc tai liéu vé nhan than bi can;

+Ban ké tén cac tai liéu trong ho so va
ting trang tai liéu dwoc dong dau but luc
cua CQDT.

- Ho so dé nghi xét phé chuan quyét
dinh khoi t6 bi can (truong hop khong
bi tam gitt), quyét dinh thay doi hodc bo
sung quyeét dinh khoi t6 bi can phai gom
cac tai liéu:

+ Cong van dé nghi xét phé chuan
quyét dinh khoi t6 bi can, quyét dinh thay
do6i hodc bo sung quyét dinh khai t& bi can;

+Quyét dinh khoi t6 vu an, quyét dinh
thay doi hodc b6 sung quyét dinh khai t&
vu an mua ban ngwoi;

+Quyét dinh khoi t6'bi can, quyét dinh
thay doi hodc bd sung quyét dinh khoi t&
bi can;

+ Bién ban giao quyét dinh khoi t6 bi
can, quyét dinh thay do6i hodc bo sung
quyét dinh khoi t6 bi can;

+ C4c tai liéu lam can c khoi to,
thay doi hodc b6 sung quyét dinh khoi
to bi can;

+ Bién ban ghi 10i khai cua nguoi bi
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nghi thiec hién toi pham mua ban nguoi,
bién ban héi cung bi can (néu co);

+ Loi khai ctia nguoi bi bat, nguoi bi
tam git, nguoi lam ching, ngwoi bi hai
(néu co);

+Bang ké tén cac tai liéu trong ho so va
tieng trang tai liéu duoc dong dau but luc
cta CQDT, co quan duoc giao nhiém vu
tién hanh mot s6 hoat dong diéu tra.

Néu c6 diéu kién thi khi xét phé chuan
cac quyét dinh hodc khi nghién ctru ho
sOo vu an mua ban nguoi, Kiém sat vién,
Kiém tra vién nén pho t6 nhitng tai liéu
quan trong dé€ luu vao hd so kiém sat,
nhu vay vita ddm bao tinh chat ché, vira
giup cho Kiém sat vién, Kiém tra vién
thuan loi trong qua trinh nghién cttu va
thiét 1ap ho so kiém sét. Tuy nhién, cling
can tranh tinh trang 1ay viéc pho to thay
cho viéc trich ctu tai liéu trong ho so
chinh ctia vu 4n mua ban nguwoi khi lap
ho so kiém sat.

Thit ndam, kiém sat viéc tuan thu cac
thu tuc td tung ctia cac tai liéu, ching ct
6 trong ho so vu an mua ban nguwoi, bao
gom:

Kiém sat hinh thtec va ndi dung cac
quyét dinh t& tung nhu: Quyét dinh khoi
t0 vu an, khoi td bi can; quyét dinh phuc
hoi diéu tra vu 4n, bi can, quyét dinh tam
gitt va lénh tam giam... dam bao cho cac
quyét dinh nay dwoc thiét lap dang theo
cac quy dinh cta t6 tung hinh sy; dung
mau ban hanh; do nguoi c6 thdm quyén
ra quyét dinh; du can ctt ban hanh quyét
dinh; thé hién rd ndi dung hanh vi; diéu
khoan ap dung, con déu, chir ky, dau chirc
danh ciing phai dam bao dung quy dinh
ctua phap luat td tung hinh sy va cac van
ban huéng dan cé lién quan (Vi du: Dau
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tron dong trong quyét dinh t6 tung phai
la dau cua CQDT, khong duoc st dung
dau cta co quan cong an quan, huyén;
dau chtrc danh phai la Thu tredng hoac
Phoé Thua truong CODT ma khong duoc
st dung dau chic danh Giam ddc, Phé
Giam doc, Truong Cong an huyén, Pho
Treong Cong an huyén...).

Kiém sat vién, Kiém tra vién can dac
biét cha y kiém sat ndi dung hanh vi bi
khoi t6 va diéu luat ap dung trong cac
quyét dinh khéi t6 vu an, quyét dinh khoi
t0 bi can vi trong thuc té, Diéu tra vién,
can b¢ diéu tra thuong khong dé'y va cd
sai s6t dan dén vi pham t& tung. Vi du:
Ghi khong day du cac sy kién pham toi,
hanh vi pham tdi, khong ghi dang hoac
ghi khong du toi danh trong quyét dinh
khoi t6 vu én, quyét dinh khoi td bi can.
Chi phat hién mot hanh vi pham tdi thoa
man dau hiéu mét t6i danh nhung biéu
tra vién, can by diéu tra lai ghi tat ca cac
toi danh trong diéu luat duoc vién dan
vao quyét dinh khoéi t6. Nhing quyét
dinh nhu vay la vi pham phap luat va phai
duoc Kiém sat vién, Kiém tra vién phat
hién, yéu cdu khac phuc kip thoi ngay tir
khi kiém sat viéc khoi to.

Kiém sat vién, Kiém tra vién phai kiém
sat viéc tong dat, giao nhan, thong bao
cac quyét dinh t& tung toi cac doi twong
6 lién quan va nhitng nguoi tham gia to
tung khac nham dam bao cc quyén loi
va nghia vu ctia nhitng nguoi tham gia to
tung, nhu: Tong dat cac quyét dinh khoi t&
bi can; quyét dinh thay déi, bd sung quyét
dinh khoi t6 bi can va cac quyét dinh khac
cua CQDT, co quan duwoc giao nhiém vu
tién hanh mot sd hoat dong diéu tra, cac
quyét dinh phé chuan, khéng phé chuan
cua Vién kiém sat tdi bi can. Trong thuec t&
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cua hoat dong t6 tung, da c6 truong hop
Diéu tra vién khong thyc hién viéc thong
bdo cac hoat dong t6 tung, cac quyét dinh
t0 tung cho gia dinh, chinh quyén noi bi
can cu tria nhu: Thong béo vé viée bat khan
cép, bat bi can dé tam giam, 4p dung bién
phép tam giam, 4p dung bién phép cam di
khoi noi cu tra...; thong bao két qua dieu
tra cho nhiing nguoi tham gia td tung.
Hodc c6 treong hop tuy Diéu tra vién thuc
hién viéc thong bao nhung lai khong thée
hién day du tai liéu trong ho so, dan dén
tinh trang khiéu nai ctaa luat sw hodc bi
Toa an tra lai hd so do vi pham t& tung.
Do d¢é, Kiém sat vién, Kiém tra vién vira
dong thoi kiém sat noi dung, hinh thtkc cac
quyét dinh t6 tung vira phai kiém sat qua
trinh trién khai, tong dat, giao nhan, thong
bdo cac quyét dinh d6 va cac hoat dong
nay phai duoc lap thanh van ban thé hién
trong ho so vu an mua ban nguoi.

Nhuw vay, c6 thé thdy, hoat dong kiém
sat viéc 1ap ho so diéu tra vu an mua ban
nguoi ¢ vai tro, y nghia rat quan trong.
Thong qua hoat dong nay, Kiém sat vién
kiém tra va ndm chic duoc cac tai liéu,
chiing ctt do Diéu tra vién thu thap trong
ting giai doan diéu tra d€ tir d6 dé ra yéu
cau diéu tra, dinh hudéng diéu tra nh3im
kip thoi b sung chiing ctt va hoan thién
cac thu tuc td tung ctia vu an; phat hién
nhing vi pham cua Diéu tra vién khi tién
hanh t6 tung dé kién nghi khac phuc. Két
qua hoat dong kiém sat viéc lap hod so vu
an mua ban nguoi la can cit d€ Vién kiém
sat thuc hién “quyén cong td”, quyét dinh
phé chuan hodc khong phé chudn cac
quyét dinh t6 tung ctia Co quan diéu tra;
ap dung, thay d6i, huy bo cac bién phap
ngan chdn trong qua trinh diéu tra vu an
mua ban nguoi./.
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MOT S0 GIAI PHAP NANG CAO CHAT LUONG CONGTO
TRONG QUA TRINH GIAI QUYET CAC VU AN HINH SU MUA BAN NGUGI
DAP UNG YEU CAU TRONG GIAI DOAN HIEN NAY

LE MINH LONG*

Téi pham mua bdan nguoi trong nhitng nim qua dién bién con phiic tap, da dang, quy mo
vad thit doan hoat dong ngay cang nghiém trong, tinh vi; nhiéu vu pham tdi cé 6 chikc, c6
s cdu két chdt ché va c6 tinh xuyén qudc gia, c6 sy ciu két giita cac d6i tuong trong nudce
va nude ngodi. Bén canh nhiing két qua da dat duoc, trong cong tdc thuc hanh quyén cong
t0 trong qud trinh gidi quyét cdc vu dn ndy 6 mot so Vién kiém sdt van con ton tai, thiéu
s6t. Viéc nghién cibu cdc nguyén nhin dé dwa ra nhiing gidi phdp ning cao chit luong cong
0 trong qud trinh gidi quyét cdc vu dn hinh sy mua bdan nguoi ddp ting yéu cau trong giai
doan hién nay la hét siic can thiét.

Tix khéa: Toi pham, mua bdn nguoi, thuc hanh quyén cong to, Vién kiém sdt.

Ngay nhdn bai: 22/6/2021; Bién tdp xong: 29/6/2021; Duyét ding: 30/6/2021

Human trafficking in recent years is still complicated and diverse. The scale and
methods are becoming more and more serious and sophisticated. In many cases, there
has been the involvement of organized crimes with close collusion and activities
between domestic and foreign entities. However, the Procuracy may still experience
some shortcomings to exercise the right to prosecution in handling human trafficking
cases. It is essential to study these causes and recommend solutions to improve the

quality of prosecution in the process of handling human trafficking cases.

Keywords: Crimes, human trafficking, exercise the right to prosecution, the Procuracy.

€ dau tranh c6 hiéu qua doi

voi toi pham mua ban nguwoi,

ngay 31/12/2015, Thi tuéng
Chinh phu da ban hanh Quyét dinh s&
2546/QD-TTg phé duyét Chuong trinh
phong, chong mua ban nguoi giai doan
2016 -2020. Quan triét va thiec hién nghiém
tuc cac chuong trinh phong chdng, mua
ban nguoi cua Chinh phu, trong nhiing
nam qua, cac co quan tién hanh té tung da
phoi hop chat ché, ap dung dong bo cac
bién phap ddu tranh, kip thoi phat hién,
khoi to, diéu tra, truy td va xét xtt nghiém
minh d6i véi loai tdi pham nay. Két qua
ttt nam 2016 dén nam 2020, toan qudc da
phét hién, khoi to, diéu tra tdng sd 508
vu/930 bi can vé T6i mua ban nguoi, mua
ban nguoi dudi 16 tudi. Vién kiém sat
nhan dan (VKSND) cac cap da quyét dinh
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truy t6 va thwc hanh quyén cong to, kiém
sat xét xtr 502 vu/918 bi can vé Toi mua
ban ngwoi, mua ban nguoi dwdi 16 tudi;
trong do6 ¢ nhiéu bi cao da bi tuyén phat
vi mic an cao, thé hién su nghiém minh
cua phap luat, c6 tdc dung ran de, gido
duc, dwgc du luan xa hoi dong tinh ung
ho. Ngoai ra, cac toi pham khac lién quan
dén mua ban nguoi ciing dwoc kip thoi
phat hién va x& ly. Két qua cac co quan
tién hanh t6 tung da phat hién, khoi t& 266
vu/460 bi can; truy t6 193 vu/304 bi can va
xét xtr la 189 vu/306 bi cdo pham cac t0i:
Toi mua ban chiém doat mé hodc bo phan
co thé nguoi’; Toi to chirc mang thai ho vi

* Tién si, Vu truong Vu Thuc hanh quyén cong t6 va kiém
sdt diéu tra dn trdt tw xd hoi, Vién kiém sat nhan dian
t6i cao.

1 Khoi td, truy t6 va xét xte: 08 vu/ 09 bi can.
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muc dich thwong mai* Téi vi pham quy
dinh vé xuat canh, nhap canh, t4i ¢ lai Viét
Nam trai phép? Toi t6 chiic, modi gidi cho
nguoi khac xudt canh, nhap canh hodc ¢
lai Viét Nam trai phép* Toi t6 chirc, moi
gioi cho nguoi khac tron di nuwdc ngoai
hodc ¢ lai nwdc ngoai trai phép°.

Dat dwoc nhitng két qua trén 1a do nd
luwc cta co quan tién hanh t6 tung cac cap.
Trong do6, nganh Kiém sat nhan dan da
thuc hién c6 hiéu qua trong viéc nang cao
chat luong hoat dong cdng t6 trong qua
trinh giai quyét cac vu 4n mua ban nguoi.
Lanh dao VKSND cac cap thuc hién hoat
dong cong td sdém hon, cht dong, sau sat,
toan dién, trach nhiém hon. VKSND cac
cap da kiém sat chat ché hoat dong xac
minh, diéu tra, thu thap ching c ctia Co
quan diéu tra, than trong trong viéc xét
phé chuan cac quyét dinh t6 tung, dac biét
la cac quyét dinh lién quan dén quyén con
nguoi, qud trinh kiém sat da ban hanh cac
yéu cau diéu tra d€ ho tro Co quan diéu
tra lam ro su that vu 4n. Kiém sat vién da
tang cuong thuc hién bién phap truc tiép
xac minh t6 gidc, hoi cung bi can, 18y 10i
khai d€ danh gia tinh khach quan cta cac
chitng ct da thu thap duoc, kip thoi phat
hién nhitng thiéu sét vi pham cta Diéu tra
vién, can b¢ diéu tra trong viéc thu thap
chiing ctt va kién quyét kién nghi, khang
nghi yéu cdu khac phuc vi pham. Két qua
nang cao chat liwgng cong to da bao veé tot
quyén con nguoi trong td tung hinh s,
khong dé xay ra vu an mua ban nguoi nao

2 Khoi t6 09 vu/18 bi can, truy t& 07 vu/17 bi can va
xét xt 06 vu/15 bi cao.

3 Khoi t6 08 vu/13 bi can, truy t& 06 vu/11 bi can va
xét xt¢ 06 vu/11 bi cao.

* Khoi t6 44 vu/89 bi can, truy t& 18 vu/33 bi can va
xét xtr 17 vu/32 bi cao.

5 Khoi t6' 197 vu/331 bi can, truy t6 154 vu/234 bi can
va xét xtr 152 vu/239 bi cdo.
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khoi t6 diéu tra, truy t0 sau d6 phai dinh
chi diéu tra do khong pham tdi hoac Toa
an tuyén do khong pham tdi. DBiéu nay
da tao duoc sy chuyén bién tich cuc vé
nhan thie, gdép phan nang cao chat luong
cong tac diéu tra, truy to, xét xtr cac vu
an hinh sy, han ché& dang ké cac truong
hop oan, sai va bo lot t6i pham... VKSND
ngay cang khang dinh dwoc vai tro, vi tri
quan trong trong qua trinh giai quyét vu
an hinh su noéi chung, cac vu an mua ban
nguoi ndi riéng, tirng budc ciing cd niém
tin cua Dang, Nha nudc va nhan dan déi
voi nganh Kiém sat nhan dan.

Dé dap tng yéu cau dau tranh phong,
chong toi pham ndi chung, tdi pham mua
ban nguoi noéi riéng, dap tng yéu cau
trong tinh hinh mdi, thwc hién c6 hiéu
qua cac Nghi quyét ctia Qudc hdi vé cong
tac nay, Vién truong VKSND t6i cao da
ban hanh Chi thi s6 05/CT-VKSTC ngay
27/4/2020 vé “Tang cuong trach nhiém
cong to trong giai quyét cac vu an hinh
su, dap ung yéu cau dau tranh chong toi
pham” (goi tat 1a Chi thi s6 05) nham nang
cao chat lwgng, hiéu qua cdng tac xac minh
t0 gidc toi pham, khoi to, di€u tra, truy to
va xét xtr cac vu an hinh sy, bao dam viéc
truy cttu trach nhiém hinh sy dung nguoi,
dung toi, dung phap luat, han ché dén
murc thdp nhat viéc bo lot tdi pham, kién
quyét khong dé€ xay ra oan, sai.

Ngay sau khi ban hanh, Chi thi s6 05
da dwoc quan triét, trién khai t6i cac Kiém
sat vién, Diéu tra vién trong toan nganh
Kiém sat nhan dan dé thong nhat nhan
thirc v€ sy can thiét va y nghia cua viéc
tang cuong trach nhiém cong to trong giai
quyét cac vu an hinh su. Khi xay dung
ké hoach cong tac nam, VKSND cac cap
phai xac dinh n¢i dung tang cuong trach
nhiém cong td trong giai quyét cac vu an
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hinh sy la nhiém vu trong tam, la khau dot
phéa va nghiém tuc trién khai thwe hién.
Nhiéu Vién kiém sat dia phwong da chu
ddng phdi hop véi cac co quan tién hanh
t0 tung cung cap xay dung Quy ché phoi
hop trong qua trinh xac minh t& giac, tin
bao tdi pham, khoi td diéu tra, truy td cac
vu 4n hinh sg nhdm dau tranh véi cac loai
t0i pham, bao dam thuc chat, hiéu qua.

Tuy nhién, bén canh nhing két qua da
dat duoc, trong cong tac nay & mot sd Vién
kiém sat van con ton tai, thiéu sot, d6 la:
Hoat dong kiém sat viéc tiép nhan, giai
quyét to giac, tin bao vé toi pham mua ban
nguoi con nhiéu han ché, chua thuc hién
t6t quyén cong td trong giai doan nay; van
con tinh trang xac minh td gidc, tin bao bi
kéo dai, qué thoi han giai quyét, dan dén s&
vu viéc giai quyét to giac, tin bao toi pham
va kién nghi khoi t6 tam dinh chi con cao;
Kiém sat vién con thu dong, khong giam
sat chat ché hoat dong ctia Diéu tra vién,
dan dén nguy co bo lot tdi pham va nguoi
pham t6i. Lanh dao mét s6 don vi Vién
kiém sat chwa thuc hién tot viéc chi dao
Kiém sat vién thyc hanh quyén cong t6 nén
sO vu an phai tra ho so yéu cau di€u tra bd
sung voi ly do thiéu chiing ct quan trong
con cao (nhu chwa xac dinh dwoc hanh vi
mua ban ngwoi; vi tri, vai tro ctia nguoi
thuc hién toi pham trong cac vu an ¢ dong
pham, tinh ¢6 t chic; ddng co gay an caa
bi can; can ct quy két trach nhiém hinh s
cta bi can; chwa thu gitt dugc vat ching
quan trong ctia vu an...).

Nguyén nhan dan dén nhiing ton tai
néu trén la: Con mot sd ché' dinh phap luat
ap dung ché'tai tuy nghi, trong do cé cac
quy dinh vé hanh vi cdu thanh t6i pham
mua ban nguoi nhung viéc giai thich,
huéng dan phép luat chua kip thoi dan
dén nhan thirc, 4p dung phap luat khong
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théng nhat. O mot s dia phuong, lanh
dao Co quan diéu tra chura quan tam diang
muc cong tac chi dao xac minh t6 giac, tin
bdo tdi pham va kién nghi khoi to, cong tac
khoi t, diéu tra cac vu an mua ban nguoi;
mot sO Diéu tra vién, can bd diéu tra chua
lam hét trach nhiém duoc giao, chwa phoi
hop chat ché véi Kiém sat vién. Diéu kién
co so vat chat trang thiét bi, kinh phi phuc
vu bao dam tang cuong cong to trong hoat
dong diéu tra, gan cong t& véi hoat dong
diéu tra con han ché; ché do, chinh sach
tién lwong, khen thuwong, chinh sach dai
ngd doi voi doi nghi Kiém sat vién, Diéu tra
vién chua phu hop, chura twong xting voi
kho khan, phttc tap ctia cong tac thirc hanh
quyén cong to, kiém sat diéu tra cac vu an
hinh sw. M6t s6 1anh dao Vién kiém sat dia
phuong chura néu cao trach nhiém nguoi
dung dau, chwa quan tam dung muic dén
cong tac nay; chwa thuwe sy d6i méi nang
cao chat lwong cong tac quan ly, chi dao,
diéu hanh; m6i quan hé phdi hop véi Co
quan diéu tra, doi ltc con thiéu chat ché,
mang tinh hinh thtc. Van con tinh trang
né€ nang, né tranh, ngai va cham. Khi phat
hién Co quan diéu tra, Diéu tra vién c6 vi
pham, thiéu sot da khong kién quyét kién
nghi yéu cau khic phuc, tham chi con bao
che, bé qua khong xt ly. Mot s6 Kiém sat
vién y thttc trach nhiém chua cao, con thu
dong, phu thudc vao Diéu tra vién trong
giai quyét an.

Trén co s6 danh gia nhing két qua
dat duoc, phan tich lam rd nhing ton tai,
thiéu s6t va nguyén nhan dé qua d6 nang
cao va thuc hién hiéu qua hon ntta cong
tac nay trong thoi gian tdi, can c6 mot sd
giai phdp cu thé nhu sau:

Thit nhdt, VKSND céc cip phai ting
cuwong phdi hop chit ché hon, gan chat
véi Co quan diéu tra trong qua trinh thuc
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MOT SO GIAI PHAP NANG CAO CHAT LUONG CONG TO...

hanh quyén cong to, kiém sat viéc tiép
nhan, giai quyét t6 giac, tin bao toi pham
va kién nghi khoi t6 trong khoi to, dieu
tra, truy t6 cdc vu an hinh sy mua ban
nguoi. Trong qua trinh giai quyét, néu co6
kho khan viéng mac thi can kip thoi phoi
hop thong nhat giai quyét ngay, dam bao
dung phap luat, khong dé€ xay ra oan sai
hoac bo lot toi pham.

Thirhai, Lanh dao Vién kiém sat cac cap,
tha treong don vi thee hanh quyén cong
t0, kiém sat diéu tra cac vu an trat tu xa hoi
thuoc VKSND tdi cao can nang cao trach
nhiém nguoi ding dau. Thyc hién d6i moi
nang cao chat luong cong tac chi dao diéu
hanh thyec hién t6t ché' do, quy trinh duyét
an, bao cao an bao dam co ché giam sat
chat ché; phai than trong hon, kién quyét
hon trong viéc xét phé chuan, ban hanh cac
quyét dinh t6 tung; tdng cuong cong tac
gido duc chinh trj tw twéng, pham chat dao
dutic, ban linh va lwong tam nghé nghiép
cho d6i ngti Kiém sat vién, cong chtic trong
nganh. Quan tam dung mttc va thyec hién
c6 hiéu qua cong tac thanh tra, kiém tra
bao dam liém chinh, cong khai, minh bach
d€ phong ngtra c6 hiéu qua tham nhiing,
tiéu cuee trong qua trinh thye hanh quyén
cong to, kiém sat viéc xac minh t6 giac, tin
bao toi pham, khoi t6, diéu tra, truy t6 va
xét x& cac vu an hinh su.

Thir ba, Kiém sat vién Vién kiém sat cac
cap phai thuong xuyén d6i méi phuong
phap thuc hanh quyén cong to va kiém
sat diéu tra cac vu an hinh sy, trong dé cé
cac vu an mua ban nguoi dé€ dam bao thuc
hanh quyén céng t6 sdém va chit ché ngay
ttr khi xac minh t6 giac, tin bao tdi pham
va trong sudt qua trinh khoi to, diéu tra,
truy t0, xét xtt so tham vu an. Phai nim
chic dic diém hinh sy, tinh dic thu cta
loai t0i pham mua ban ngwoi, cac dang
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hanh vi pham t6i, ddu hiéu phép ly caa
loai t6i pham nay; nam chac phuong thic,
thu doan thyc hién ti pham va che gidu
hanh vi pham t6i mua ban nguwoi, ttr do
dé ra cac phwong phap thuc hanh quyén
cOng t0, kiém sat viéc giai quyét cac vu an
mua ban nguoi dat hiéu qua.

Trong giai doan xac minh t& giac, tin
bdo toi pham va kién nghi khoi t6 cac vu
an mua ban nguoi, Kiém sat vién phai
phoi hop chat ché véi Diéu tra vién thuc
hién kiém sat chat ché t6 giac, tin bao vé
t0i pham va kién nghi khoi t6 do Co quan
diéu tra thu ly, giai quyét. Nang cao trach
nhiém trong viéc nghién ctru xét, phé
chuan ap dung cac bién phdp ngan chadn,
cac bién phap cudng ché, phai chu dong
dé ra cac yéu cau xac minh dé lam ro su
viéc, kién quyét yéu cau hodc dé nghi lanh
dao Vién kiém sat ra quyét dinh huy bo cac
quyét dinh khéi t6 vu an hinh su khong
dung phap luat ctia Co quan diéu tra. Khi
phat hién vi pham phap luat nghiém trong
hoac c6 dau hiéu bo lot tdi pham, phai
khan truwong bdo cao lanh dao Vién kiém
sat d€ tién hanh tryc tiép xac minh td giac
theo quy dinh tai khoan 3 Diéu 145 B0 luat
t0 tung hinh sy nam 2015.

Trong giai doan khai t6, diéu tra vu an,
Kiém st vién phai nam chac tién do diéu
tra vu an, cha dong dé ra yéu cau diéu
tra chinh xac d€ hd tro Diéu tra vién thu
thap chitng ctt lam rd hanh vi pham toi
mua ban nguoi; than trong khi dé xuat xét,
phé chuan cac lénh, quyét dinh t& tung.
Truong hop nguoi bi bat, nguoi bi khai t&
khong nhan tdi, khai bdo quanh co hoac tai
liéu, chitng ctt c6 mau thuan, Kiém sat vién
phai truee tiép 1ay 1oi khai, héi cung bi can
trwede khi d€ nghi lanh dao phé chuén, bao
dam chong oan sai hodc bod lot i pham;
thuc hién nghiém va day da bién phéap
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truc tiép kiém sat khi Diéu tra vién tién
hanh cac hoat ddng d6i chat, nhan dang,
nhan biét giong ndi, thuc nghiém diéu tra,
kham xét trong qua trinh diéu tra cac vy an
mua ban nguoi. Kiém sat chadt ché va tuan
tht nghiém ttc viéc hoi cung bi can, 1dy 1oi
khai c6 ghi am hodc ghi hinh ¢6 am thanh
tai tru s& Co quan diéu tra, Vién kiém sat
cac cap va cac co sO giam gitt; phai kiém sat
chat ché viéc ban hanh céc quyét dinh dinh
chi diéu tra, tam dinh chi diéu tra cac vu
&n mua ban ngudi (mién tradch nhiém hinh
s hoac do hanh vi khong cau thanh t6i
pham), kién quyét yéu cau hodc truc tiép
huy boé Quyét dinh dinh chi khong dung
phép luat ctia Co quan diéu tra.

Trong giai doan truy t6, Kiém sat vién
phai phtic tra lai cac chiing ct, tai liéu trong
ho so vu an, danh gia chinh xac, khach
quan ca chiing ctt budc tdi va ching c go
t0i. Trude khi quyét dinh viéc truy t6, néu
can thiét thi triee tiép hdi cung bi can, ghi
loi khai nguoi lam ching, ngwoi bi hai, truc
tiép xem xét cac dau vét, vat chiing; nang
cao chat lwgng ban Cao trang, bao dam viéc
truy t0 bi can phai dung nguoi, ding toi
danh, ding tinh chat, mtc d¢ hanh vi pham
t0i va dung thoi han luat dinh.

Trong giai doan xét xtr so thdm vu an,
Kiém sat vién phai nang cao chat luong
tranh tung tai phién toa; phai nam chac
noi dung cta vu an, cdc ching ctt budc
toi va ching ct go toi. Trong giai doan
chuan bi xét xtt, Kiém sat vién phai chuan
bi dé cuong xét hoi, thong ké cac ching
ct budc t0i, ching ct go toi chi tiét, day
du; phai du kién cac van dé can xét hoi dé
lam r0 cac tinh tiét ctia vu an; tinh chat,
murc dd hanh vi pham i, cc tinh tiét
tdng nang, giam nhe trach nhiém hinh sw
ddi v6i bi cdo pham tdi mua ban nguoi.
Phai chuan bi du thao luan t6i; xay dung
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ké&'hoach tranh luan, d6i dép tai phién toa.
No6i dung luan t0i phai sdc bén, c6 tinh
thuyét phuc, st dung cac chiing c& quy
két hanh vi pham t0i cta bi cdo. Tai phién
toa, Kiém sat vién phai cha dong xét hoi,
tranh luan lam ro cac tinh tiét cta vu an.
Khi tranh ludn, Kiém séat vién can luu y
dwa ra nhitng ching ct tai liéu ching
minh hanh vi pham t5i ctia bi cao va dong
pham dé€ lap luan, doi dap day dua cacy
kién cua bi cao, nguoi bao chira va nhitng
nguoi tham gia to tung khac tai phién toa.

Thir tu, VKSND t6i cao can phdi hop
lién nganh tv phap Trung wong ban hanh
cac thong tu huéng dan ap dung phap luat
dé tao diéu kién thuan loi cho cac co quan
t0 tung thuc hién tot hoat dong xac minh
t0 giac, tin bao toi pham va kién nghi khoi
t0, thuc hién tot hoat dong khoi to, diéu tra
thu thap chiing c@ nham lam 16 sy that vu
an mua ban nguoi; tao diéu kién cho Vién
kiém sat cac cap thuc hién c6 hiéu qua chu
truong tang cuong cong to trong giai quyét
cac vu an hinh syt mua ban nguoi.

Thir nam, quan tam xay dung to chirc
bd may, doi ngli Kiém sat vién, bao dam
da bién ché, tao diéu kién cho Vién
kiém sat cac cap tang cuwong hoat dong
cong to trong giai quyét cac vu an hinh
st noi chung, cdc vu an mua ban nguwoi
ndi riéng. Quan tam dung micc dén cong
tac dao tao, dao tao tai chd; tang cuong
to chic cac 16p tap huédn chuyén sau vé
ky ndng thwc hanh quyén cong t6, kiém
sat giai quyét cac vu an mua ban nguoi
dé tieng budc nang cao nang luc, trinh do
nghiép vu cho Kiém sat vién, cong chic
lam nhiém vu thyc hanh quyén cong to,
kiém sat viéc giai quyét loai an nay, dap
uing yéu cau cai cach tw phap./.
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NANG CRO CHAT LUGNG MOI QUAN HE PHOI HOP
GIUA CAC CG QUAN CO THAM QUYEN TRONG KHGI TO,
DIEU TRA, TRUY TO, KET XU CAC VU AN MUR BAN NGUGI
TREN CO SO TIEP CAN LAY NAN NHAN LAM TRUNG TAM

TRAN DiNH HAT*

Trudc nhitng dién bién phitic tap cia tinh hinh t6i pham mua bdn nguoi (MBN), viéc
ndng cao chdt lugng moi quan hé giita cdc co quan c6 thim quyén trong gidi quyét cdc vu
dn nay la hét siic can thiét. Bai viét chi ra nhiing gidi phdp nham nang cao chdt luong moi
quan hé phéi hop giita cdc co quan c6 thdm quyén trong tiép nhdn ngudn tin vé ti pham,
khoi t6, diéu tra, truy t6, xét xir cdc vu dn MBN trén co sé ldy nan nhin lam trung tam.

Tir khéa: Toi pham mua bin nguoi, Vién kiém sdt, Co quan diéu tra, Toa dn.

Ngay nhdn bai: 31/5/2021; Bién tdp xong: 31/5/2021; Duyét dang: 07/6/2021

Due to the complicated developments of human trafficking crimes, it is essential to
improve the collaboration and competencies of agencies in solving these cases. This
article points out solutions to improve the quality of the coordination relationship
between competent agencies in receiving information about crimes, the initiation of
criminal cases, and the investigation, prosecution, and adjudication human trafficking
cases based on the victim-centered approach.

Keywords: Human trafficking crimes, the Procuracy, the Investigation Agency, the Court.

1. Sy can thiét phai ting cuong chat
lwgng mdi quan hé phdi hgp trong khai
to, diéu tra, truy t6, xét xtt cdc vu &n mua
ban ngwoi véi muc tiéu 1dy nan nhan lam
trung tam

Hién nay, t0i pham MBN dang tro
thanh mot van nan mang tinh thoi sy
nong bong, gay bittc xtc trong xa hoi
khong chi ¢ Viét Nam ma con trén pham
vi toan thé gidi. Toi pham nay c6 dién bién
ngay cang phtc tap, thu doan hoat dong
tinh vi, tinh chat nghiém trong, nhiéu vu
an co t6 chitc chat ché va cé tinh xuyén
quoc gia. Tuy vay, viéc phat hién, xt ly toi
pham MBN lai thrwong chi mang tinh truy
xét, rat it treong hop bi bét qua tang boi
phan 16n cac vu an MBN duoc phat hién,
diéu tra kham pha théng qua don thu t&
cao cua gia dinh nan nhan hoac chi khi
nan nhan tron duoc vé dia phuong trinh
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bao, tir thoi diém xay ra toi pham dén khi
nan nhan trd vé cling thuong la vai thang
dén vai nam... Diéu nay khién cho viéc
thu thap ching ct thuong chi ¢6 thé dya
vao 101 khai ctia ngwoi bi hai cling nhuw 1oi
khai nhéan t6i caa doi twong pham toi,
nhat la khi d6i twong bi budc téi dang &
nuedc ngoai. Hon nita, viéc xac dinh thiét
hai, gia tri vu 10i cing gap nhiéu kho khan
do hoat dong mua ban dugc thoa thuan
riéng gitta nguoi mua va ngwoi ban. Cac
yéu t0 trén lam cho ching ct cé gia tri
chiing minh khong cao va tiém an nguy
co thiéu khach quan. Ngoai ra, viéc to
chtec bat gitt, xt ly d6i twong pham toi
thuong trong thoi gian dai, ton nhiéu
cong stic va kinh phi do nhiéu nan nhan
cOn mac cam, ngai giao tiép, khong mudn

* Thac si, Khoa Ti pham hoc va Diéu tra toi pham,
Truong Pai hoc Kiém sdt Ha Noi
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khai bao hodc t0 giac toi pham, hay khi
nan nhan trd vé khong co giay to, khong &
lai dia phuong... Viéc bao dam quyén loi
ctia cdc nan nhan MBN ciing bi anh huwong,
nhat la trong cong tac ti€p nhan, bao vé va
hd tro nan nhan do hau qua cua hanh vi
MBN d¢ lai da gay ra ndi am anh. Thém
vao do6 la su anh huong ndng né caa tinh
trang phan biét, ky thi van con ton tai
trong xa hoi, nan nhan khong du tu tin dé
tai hoa nhap voi cong dong...

Mac du nhan thic dugc nhitng kho
khan, tro ngai néu trén nhung vé co ban,
cac hoat dong to tung van phai phu thudc
nhiéu vao hiéu qua thu thap, danh gia
va st dung loi khai cua ca doi tugng bi
hai va gia dinh, ngwroi than. Tuy nhién,
voi stc ép tir cac doi tugng pham t0i,
nan nhan cua toi MBN thuwong khong
dam khai bdo vé hanh vi pham t0i, ban
than gia dinh bi hai cing con tam ly e de,
muodn “géi kin” sy viéc. Do d6, d€ giai
quyét thanh cong vu an, dam bao thu
thap day du ching ¢t d€ chiing minh sy
viéc, cac co quan tién hanh t& tung mot
mat vira phai tuan thu triét dé€ cac quy
dinh ctia phap luat, mat khac phai luén
tiép can cac hoat dong nghiép vu trén co
sO 1ay nan nhan lam trung tam.

Trong d6, moi hoat ddng tir giai quyét
nguodn tin ban dau dén sudt qua trinh
t0 tung ti€p theo doi hoi cac chu thé cé
chtrc nang giai quyét phai cha dong tao
moi trueong than thién, cdi mo trong viéc
dong vién, an ui va chia sé, cam thong
voingwoi bi hai, kich thich long tw trong,
tw ton, nhan pham, khoi ddy long cam
thu toi pham dé ho manh dan cung cap
thong tin. Bong thoi, phai tao niém tin
trong cong tac hd tro, bao vé, phdi hop
chat ché voi gia dinh, ngwoi than va cac
to chtrc xa hoi, dam bao khong khi thoai
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mai, gan gii d€ dong vién ho tu tin khai
bao. D€ lam duwgc diéu nay, ngoai luc
lwong nong cot trong cdng tac diéu tra,
truy t0, xét xt, viéc phat hién, xtr ly cac
hanh vi MBN, con can c6 sy chung tay
cua nhiéu lyc lwgng khac trong trién khai
chttc ndng, nhiém vu dac thu cta minh
nhu: Céc co quan y té, co quan Lao dong
— Thuong binh va Xa hoi, Iwec lwvong Cong
an phuong, thi tran, Cong an xa, Don
Cong an, cac don vi Bo doi bién phong,
co quan giam dinh, cac t6 chtrc chinh trj
- xa hoi, t6 chitc xa hoi va cac cad nhan co
lién quan khac. N6i cach khac, hiéu qua
ctua hoat dong t6 tung phu thudc rat 16n
vao chat lvgng moi quan hé phoéi hop cta
nhiéu co quan cé tham quyén. Theo d¢,
“quan h¢” dwogc hidu 1a “sw gin lién vé mat
nao do gitta hai hay nhiéu sw vt khic nhau,
khién sw vit nay cé bién doi, thay doi thi co
thé’tac dong dén sw vdt kia™", con “phdi hop”
1a “cung hanh dong hodc hoat dong hé tro lan
nhau”?. Cht nghia duy vat bién chitng da
khéng dinh cac su vat, hién teong trong
thé’ gidi khach quan khong ton tai biét
1ap ma luén cé moéi quan hé tac ddng qua
lai, rang budc va phu thudc 1an nhau. Do
do6, cac chu thé trong qua trinh hoat dong
déu c6 m6i quan hé véi cac chu thé khac;
chat lwong, hiéu qua hoat dong cua moi
chu thé khong chi phu thudc vao ban
than chu thé d6 ma con phu thudc vao
moi quan hé véi nhitng cht thé ma né
lién he.

Trong giai quyét cac vu an MBN, cac
co quan tham gia vao viéc diéu tra, truy
t0, xét x tuy co vi tri, vai tro, chttc nang,
nhiém vu khac nhau nhung déu cung
c¢6 muc dich chung la phat hién, xt ly
nghiém minh, kip thoi cac hanh vi pham
t0i nén sy phdi hop gitra cac co quan nay

! Nxb Da N&ng (2004), Tit dién tiéng Viét, tr. 799.
2 Nixb Da N&ng (2004), Tir diéh tiéhg Viét, tr. 786.
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la tat yéu, khach quan. V6i bdi canh t6i
pham MBN dién biéh ngay cang nghiém
trong vé tinh chat va gia tang vé muc do,
tinh vi vé thu doan, viéc thu thap ching
ct c6 lién quan gitta nhiéu co quan, don
vi, nhiéu dia ban tr ndi dia dén bién gidi,
tham chi ca & nudc ngoai, viéc giai ctru,
kham chita bénh, 6n dinh tam ly doi véi
nan nhan luén la doi héi cap bach. Diéu
nay mot lan nira cho thdy sy vao cudc ctia
nhiéu co quan, don vi chitc nang d€ cung
phoi hop giai quyét cang la doi hoi mang
tinh khach quan. Trong tam ciia moi quan
hé phdi hop nay nham bao dam giai quyét
kip thoi cac van dé ngay tt khi tiép nhan
nguodn tin vé tdi pham, tranh bod lot toi
pham, thic hién cdc bién phap hd tro,
bao vé nan nhan, cac bién phap thu thap
chiing ¢t d€ chiimg minh t6i pham mot
cach kip thoi... Mac du mdi co quan, don
vi c6 chttc ndng, nhiém vu riéng nhung
hoat dong ctia mdi chu thé cb tac dong
trye tiép dén hoat dong chung va nguoc
lai. Tinh chat, mc d0, hinh thitc ctia hoat
dong phoi hop déng vai tro quyét dinh
dén hiéu qua phoi hgp, néu sy phoi hop
nhip nhang, dong b¢ thi hoat dong phoi
hop ¢6 hiéu qua; néu hoat dong phoi hop
chdng chéo hoac khong chdt ché thi hiéu
qua phoi hgp han ché. Mat khac, néu trong
hoat dong phoi hop, quyén han, nhiém
vu va trach nhiém cta cac bén hitu quan
khong dugc xac dinh cu thé, rd rang thi sé
dan dén tinh trang khoéng lam tron hogc
dun day trach nhiém, khong phat huy
duoc stec manh tong hop, lam cho cong
tac phoi hop khong hiéu qua. Viéc phoi
hop trudc hét thé hién nhan thic diang
tinh chat va yéu cau cap bach ctia cong tac
dau tranh phong, chéng tdi pham MBN,
ap dung thong nhat cac quy dinh caa
phap luat, thong tin kip thoi, khan treong
phat hién, diéu tra, truy t6 va dua ra xét
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xtt nhanh chdéng, nghiém minh cdc hanh
vi pham t0i.

Trong nhitng ndm qua, mdc du con
nhiéu khé khan nhung cac co quan tién
hanh t& tung da c6 nhiéu c6 gang, dic biét
trong phat huy moéi quan hé phoi hop nén
viéc giai quyét cac vu an dat ty 1€ cao va
chat lwgng hoat dong t6 tung ngay cang
dwgc dam bao, 4n ton dong va qua han
luat dinh duwoc han ché toi da. Viéc xét
xtr cac vu an MBN vé co ban da dam bao
dung nguoi, dung t6i, dung phap luat.
Nhiéu vu 4n nghiém trong da duoc phoi
hop chit ché gitra Co quan diéu tra, Vién
kiém sat, Toa an dé€ khan trewong bao vé,
giai ciru nan nhan, diéu tra, thu thap chiing
ctt, dua ra xét xtr cong khai, nghiém minh;
cac hinh phat 4p dung d6i véi nguoi pham
toi nghiém khic, dung mttc, dwoc dw luan
nhan dan dong tinh, quyén va lgi ich hop
phap cta bi hai dwoc bao dam. Tuy nhién,
bén canh nhitng két qua da dat duoc, thoi
gian qua cong tac phoi hgp gitta cac co
quan c6 thAm quyén van con mot s6 ton
tai, han ché nhat dinh lam giam hiéu qua
cuia qua trinh t6 tung nhu:

- Noi dung trao doi thong tin chua
sau, chuwa thuong xuyén, chua cu thé, con
mang tinh don 1é cta ting vu viéc; viéc
xac 1ap, dau tranh chuyén éan MBN con
khiém ton, chwa dap Gng véi tinh hinh
thuc tién;

- Sau khi két thtc cac vu viéc chua to
chtre tong két, trao doi, rat kinh nghiém;

- Chua xay dung ké hoach chung dé€
trién khai thuc hién ma mdi luc lwong con
lam theo cach riéng cia minh;

- Déc biét, phoi hgp trong cong tac
nghiép vu con chuwa dong b, chwa chat
ché, trong d6 cdng tac tiép nhan ngudn
tin chua triét d€, nhanh chéng, mot s6 vu
viéc cong an co so xtt ly chuwa chinh xac,
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gite lai tw giai quyét trai tham quyeén hoac
chuyén cham, gay mat dau vét, ching ct,
16 bi mat, gay khoé khan cho viéc diéu tra,
xac minh tdi pham. Nhiéu truong hop
biéu tra vién khong chu dong trao doi
voi Kiém sat vién, Kiém sat vién khong
nam duoc day du vé vu an, bi lung ting,
dé xuat xt ly khong chuan xac, dan dén
bi tra hd so diéu tra b6 sung, Toa an xi
khong t0i hodc bi huy an. Bén canh d9, co
sO phap ly cua quan hé phdi hop khong
rd rang, khong c6 quy dinh phoi hop dén
dau 1a du khién mot s6 vu an cé sy y lai,
trong cho nhau dan dén cham tién dé.
Nhiéu vu viéc con thé hién viéc phdi hop
chua dung mttc, vi pham tinh doc lap cua
moi co quan, cé vu an phai hop nhiéu 1an,
lam giam tinh chu dong cua mdi nganh,
cac vu an kho xac dinh t¢i danh, c6 quan
diém khéc nhau vé danh gia ching ct,
mdi co quan déu mudn gitt nguyén tac
bao vé quan diém cua minh dan dén vu
an bi kéo dai...

Nguyén nhan cua tinh trang trén chua
yéu la do chttc ndng, nhiém vu va co cau
t0 chtic, chuyén mon, nghiép vy, thdm
quyén khac nhau cua cac lyc luong.
Nhung diéu dac biét khong thé pht nhan
la do nhan thtc vé quan hé phdi hop
chwa thong nhat, chua that sy tin tuong
1an nhau, chua c6 co ché phdi hop dong
b, toan dién trén toan tuyén dé xac dinh
trach nhiém cta tiing lwec lwong phoi hop.
Bén canh d6, mot bd phan can bo con yéu
vé trinh do chuyén moén, nghiép vu dan
dén ngai phodi hop, lam anh hwong dén
yéu cau chung.

Vi vay, viéc nang cao chat luong phoi
hop gitta cac co quan cé thdm quyén trén
co sO 1dy nan nhan lam trung tam la doi
hoi cap thiét d&€ dam bao cac vu an, vu
viéc MBN duoc giai quyét kip thoi, nhanh
chéng. Cac vu viéc ¢6 dau hiéu toi pham
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MBN phai duoc thu ly diéu tra, xac minh,
khi ¢é du can ct phai khoi t6 vu an hinh
sw dé€ diéu tra theo dung quy dinh cta
phap luat. Hiéu qua moi quan hé phoi
hop con gitup cho cong tac diéu tra, truy
t0, xét xt t0i pham MBN bao dam dung
ngwoi, dang t6i, dang phap luat, khong
dé xay ra oan sai, bd lot toi pham. Quyén
va loi ich hop phdap ctia bi hai phai duoc
bao dam t6i da, bi hai duoc tiép nhan, xac
minh, xac dinh, giai cttu, bao vé va hd tro
kip thoi, hiéu qua, dwoc gitt bi mat doi
tw. Han ché t6i da hoat dong 1ay 10i khai
nham tranh nhitng sang chan va tai sang
chan tam ly cling nhu cac treong hop tra
hd so diéu tra bo sung gitra ba co quan,
bao dam khong c6 truong hop dinh chi
diéu tra hoac Vién kiém sat truy to, Toa
an tuyén khong pham toi.

2. Giai phap ning cao chit lwgng moi
quan hé phéi hop giira cic co quan c6
thim quyén trong tiép nhan nguodn tin
vé toi pham, khdi t6, di€u tra, truy td, xét
Xt cac vu an mua ban nguoi trén co s&
14y nan nhan lam trung tim

Dé nang cao chat lwong moi quan hé
phoi hop gitta cac co quan cé tham quyén
trong ti€p nhan nguodn tin vé tdi pham,
khoi to, diéu tra, truy t6, xét xtt cac vu an
MBN trén co s¢ 1dy nan nhan lam trung
tam, can tién hanh dong bd céc giai phap
sau day:

Thit nhit, vé yéu cidu chung cia maoi
quan hé phéi hop

- Su phdi hop phai duoc thue hién trén
co sO0 phat huy dan chu, tinh chu dong,
séng tao, nhay bén ctia mdi co quan. Viéc
phoi hop phai dua trén nguyén tac bao
dam tuan tha phép luat, phdi hop chat
ché, kip thoi, giai quyét nhanh chéng, lam
cho quan hé phéi hop trd nén thuc chat,
gan b trén co so chitc ndng, nhiém vu cta
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moi nganh. Viéc phdi hop phai toan dién
véi sy tham gia cta day du cac luc luong
c6 lién quan trong cong tac phong, chong
t6i pham. Cong tac phdi hop nham bao
dam tinh khach quan va phu hop vdi chtic
ndng, nhiém vu cua titng nganh, tirng don
vi nhung khéng vi viéc ph6i hop ma bd
qua cho nhau cdc vi pham trong cong tac
nghiép vu.

- Ngay ttr thoi diém xuat hién ngudn
tin vé toi pham, co quan to tung (dac biét
la Co quan diéu tra) phai phoi hop chat
ché véi cap uy, chinh quyén co sé to chitc
tiép nhan, hd tro ban dau cho nhitng nan
nhan bi budn ban tro vé; phoi hop vdi gia
dinh tao diéu kién dong vién vé tinh than
dé cdc nan nhéan 6n dinh cudc song, tai hoa
nhap cong dong. Bong thoi, co quan quan
ly Nha nuede trong linh viee chitc ndng cta
minh phai thyc hién t6t thoa thuan hop
tac trao doi thong tin véi luc lwong chic
nang nudc ban, kip thoi trao d6i thong tin
tinh hinh, phoi hop giai quyét cac vu viéc
xay ra trén tuyén bién gidi. Gitta cac co
quan c6 chtrc nang tiép nhan, xac minh
nguon tin phai dam bao thu thap nhanh
chong tai liéu, d6 vat, 10 khai... theo ding
quy dinh ctia phap luat dé€ dam bao cac
thudc tinh ctua chiing c, tranh lam mat,
hw hong dau vét, vat ching.

- Cong tac phdi hgp phai thuc hién
thwong xuyén, dong bo, kip thoi, bam sat
ndi dung quy dinh ctia Bo luat to tung hinh
s (BLTTHS); Luat phong, chong MBN va
cac van ban phap luat cé lién quan. Lanh
dao cac co quan phai thuong xuyeén, dinh
ky hop thong nhat cac bién phap to chiic
phoi hop, tang cuong chi dao, kip thoi
thdo go vudng mac, khé khan trong qué
trinh tién hanh giai quyét vu an MBN.

- Cong tac phoi hop phai dam bao gitr
bi mat ca nhan cta bi hai va gia dinh, loai
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trir nhitng nguy co dan dén bi hai cé thé
tiép tuc bi mua ban. Uu tién, nhanh chéng
thuc hién kham bénh, chita bénh, hd tro
on dinh tinh than cho nan nhan, bao dam
giai quyét kip thoi quyén dugc boi thuong
thiét hai do hanh vi MBN gay ra cting nhw
khan treong thu thap, danh gi4, st dung
chting ct, giai quyét vu an nhanh chéng,
kip thoi, dang phap luat.

- Can khuyén khich cac co quan co
tham quyén tién hanh ky két cac quy ché
phdi hop dé tao co s& phap ly chdt ché
trong hoat dong thuc tién, thuong xuyén
kiém tra, d6n ddc viéc thuc hién quy ché
phoi hop gitra cac lyc luong, kip thoi phat
hién nhiing khé khan, vudng mac dé c6
bién phap xt ly. Tich cuc to chitc cac hoi
thao, hoi nghi trao d6i, rat kinh nghiém
trong cong tac phoi hop, md cac 16p tap
hudn chung cho can by chuyén trach
phong, chdng toi pham MBN vé nghiép
vy, phap luat. Dong thoi, c6 bién phéap
nang cao trinh d9, nghiép vu di doi vdi
rén luyén ban linh, tu dudng pham chat,
dao dtec ctia doi ngti can b, Diéu tra vién,
Kiém sat vién, Tham phan va cac co quan
c6 tham quyeén trong viéc giai quyét cac
vu an MBN.

Thit hai, dam bdo ndi dung phoi hop
trong tung giai doan t6 tung véi nhiém vy
ddt nan nhdn vao vi tri trung tam

Mot la, trong giai doan tiép nhan, giai
quyét ngudn tin vé tdi pham. Giai doan
nay, Di€u tra vién phai déng vai tro cha
tri va dam bao tinh chu dong trong hoat
dong phdi hop, bao dam tat ca cac ngudn
tin vé t0i pham MBN déu phai duoc tiép
nhan, giai quyét. Theo d6, viéc phdi hop
phai chu trong mdi quan hé véi cac chu
thé c6 vai trdo quan trong nham kip thoi
giai cttu, kham chita bénh cho nan nhan
(néu can), thu thap day da chung cu,
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tranh bo lot toi pham cting nhu thiec hién
cac bién phéap khac nham hd trg, bao vé
nan nhan kip thoi. Do do, trong giai doan
nay, Co quan diéu tra phai tich cuc phoi
hop v6i cac cha thé nhu co quan y t€, co
quan Lao dong — Thuong binh va Xa hoi,
lwc lwgng Cong an phuong, thi tran, Cong
an xa, bon Cong an, cac don vi BO doi bién
phong, Vién kiém sat, Co quan dai dién
ngoai giao cua Viét Nam & nudc ngoai, co
quan giam dinh, cac td chtre chinh tri - xa
hoi, t6 chitc xa hoi va cac cd nhan co lién
quan. Cu thé:

- Co quan diéu tra c6 trach nhiém tiép
nhan tat ca cdc ngudn tin vé tdi pham
MBN do ca nhan, cidc co quan, td chuc
chuyén dén dé thu ly va giai quyét theo
tham quyeén.

- Vién kiém sat co trdch nhiém thuc
hanh quyén céng t0, kiém sat ngay tir
khi cac co quan ¢d thadm quyén tiép nhan
nguodn tin vé tdi pham. Truong hop co
nguoi tryc tiép dén bao tin, t6 gidc tai
tru so thi lap bién ban tiép nhan, thong
bao, chuyén ngay nguon tin da nhan cho
Co quan diéu tra c6 tham quyén. Néu cd
nguoi dua nan nhan dén tru so bdo tin, t6
giac thi can thong bao ngay cho Co quan
diéu tra, Co quan Lao dong - Thuong binh
va Xa hoi dé€ cix nguoi truc tiép dén tru sd
Vién kiém sat cung phoi hop giai quyét
theo quy dinh ctia phap luat.

- Cdng an phuong, thi tran, Don Cong
an, Bon Bién phong, Tram kiém soat Bién
phong & khu vuc bién gidi dat lién, bo
bién, hai dao, Cong an xa khi tiép nhan
nguon tin vé tdi pham MBN phai lap bién
ban tié€p nhan. Doi véi Cong an phuong,
thi trdn, Pon cong an, Don Bién phong,
Tram kiém soat Bién phong ¢ khu vuc
bién gidi dat lién, bo bién, hai dao phai
tién hanh lap bién ban tiép nhan, kiém
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tra, xac minh so bg; d6i véi Cong an xa
phai tién hanh 14y 10i khai ban dau nguoi
to giac, lap bién ban thu git tai liéu vat
chting c6 lién quan dén hanh vi MBN.

+ Néu phat hién nan nhan bi thuong
tich thi phai dua ngay di kham, diéu tri va
chuyén nguon tin vé tdi pham kem theo
tai liéu, do vat co lién quan dén Co quan
diéu tra c¢6 tham quyeén trong dang thoi
han luat dinh.

+ Truong hop quan chang nhan dan
da bat d6i tuong pham tdi qua tang
dua dén tru so thi phai ti€p nhan, lap
bién ban bat giit ngredgi c6 hanh vi pham
toi qua tang, thu git vat chiing cé lién
quan. Néu nhan duwgc nguon tin doi
tuong dang thurc hién hanh vi MBN (dac
biét dang van chuyén) phai kip thoi bat
gitt ngwoi pham toi qua tang, giai cttu
va bao vé nan nhan, bao vé nguoi cung
cdp thong tin, bdo vé hién truwong, thu
gitt ngay va bao quan nhiing tai liéu,
d6 vat. Truong hgp nan nhan bi thuong
tich thi dwa ngay dén co so y t&€ gan nhat
d€ cap cuu, diéu tri, dong thoi bao ngay
cho Co quan diéu tra c6 thdm quyén va
tiép tuc phdi hop, ho tro trong qud trinh
giai quyét tiép theo.

+ Treong hop co quan Bién phong nhan
ngudn tin la nguoi Viét Nam dang bi
mua ban ¢ khu vuc bién gidi nudc doi
dién thi Bon Bién phong, Tram kiém soat
Bién phong ¢ khu vuc bién gidi dat lién,
bo bién, hai dao phai thong bao ngay cho
lwc lwong bao vé bién gidi nude doi dién
biét va dé nghi giai cttu, bao vé nan nhan;
ddng thoi bao ngay cho Co quan diéu tra
c6 tham quyén dé tiép tuc phoi hop, hd
tro trong qua trinh giai quyét tiép theo.
Truong hop du can ct khoi td vu an thi
tien hanh theo quy dinh ctia phap luat
va thuc hién chuyén ho so vu an cho Co
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quan di€u tra c6 tham quyén trong thoi
han luat dinh.

- Chinh quyén dia phwong khi tiép
nhan nan nhan dén td gidc néu phat hién
nan nhan c6 thuong tich phai dwa nan
nhan téi co so y t& d€ diéu tri thuwong
tich va thong bdo ngay cho co quan
Cong an noi gan nhat dé giai quyét theo
tham quyén.

- Co quan Lao dong - Thuong binh va
Xa hoi, Tong dai quoc gia vé bao vé tré em
111 hodc céc co quan, to chirc xa hoi khéac
khi tiép nhan nguon tin vé MBN (truec tiép
hodc qua dién thoai) can hoi ro tén tudi,
dia chi nan nhan va thuc hién ngay mot
s0 noi dung sau:

+Néu c6 nguoi dén bao tin tryec tiép tai
tru so thi huéng dan nguoi bao tin hodc
dua nan nhan téi co s& kham chira bénh
ngay (néu can) va thong bao cho co quan
Cong an noi gan nhat dé€ giai quyét.

+ Ghi nhan cac dau vét trén nguoi nan
nhan (néu co); tam bao quan cac dau vét,
do vat lién quan trong khi cho co quan
Cong an dén tiép nhan vu viéc.

+ Cung cap day du cac thong tin, ban
giao day du cac dau vét, d6 vat, cac tai liéu
chiing ct khac c6 lién quan dén hanh vi
MBN va phoi hgp trong qua trinh 13y loi
khai nan nhan khi co quan Coéng an dén
tiép nhan, giai quyét.

- Truong hop can thiét, co quan Lao
dong - Thuwong binh va Xa hoi phai phoi
hop ngay véi cac co quan, to chitc, ca nhan
co lién quan trién khai viéc hd tro, bao vé
nan nhan theo quy dinh cta phap luat.

- Co quan dai dién Viét Nam ¢ nudc
ngoai khi ti€p nhan nan nhan dén bao
tin can thu thap day du cac thong tin, tai
liéu v€ nan nhan va phdi hgp ngay véi Bo
Cong an trong viéc xac minh nhan than
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cta nan nhan, cap giay to can thiét, lam
thu tuc dwa ho vé nudc.

Hai la, trong hoat ddng kiém tra, xac
minh nguodn tin vé toi pham. O giai doan
nay, Co quan diéu tra va Vién kiém sat
phai phoi hop chat ché, thwong xuyén dée
cung ban bac, dé ra nhitng giai phap, bién
phdp xac minh, diéu tra, thu thap ching
ct nhanh chong, hiéu qua. Hai co quan
phai thuc hién danh gid mot cach khach
quan, toan dién va chinh x4dc nguon tin vé
t6i pham nham huéng dén mot két qua
duy nhét la kip thoi x ly ding nguoi,
dung toi, dung phap luat, khong bé lot toi
pham cling nhu khong lam oan nguoi vo
toi. Cu thé:

- Sau khi tiép nhan nguon tin, Co quan
diéu tra phai gti cac quyét dinh t6 tung
dén Vién kiém sat cung cap dé thuc hién
viéc kiém sat; khan truong to chuic luc
leong xac minh, thu thap ching ci, tao
diéu kién cho cac co s& kham chira bénh,
cac co quan chtic nang va to chirc xa hoi
khac thuc hién cac hoat dong kham, diéu
tri, ho tro cho ngwoi bi xam hai; thu git
dau vét, vat ching ¢ lién quan, trung cau
giam dinh; bao vé nan nhan va nguoi than
cua ho, nguoi bao tin, nguoi t6 gidc. Qua
trinh ki€ém tra, xac minh phai bao dam
han ché’tdi da viéc 1ay 10i khai nan nhan
bi mua ban. Cac co quan, t6 chiic va ca
nhan c6 trach nhiém hé tro Co quan diéu
tra, Vién kiém sat trong qua trinh kiém
tra, xac minh ngudn tin.

- Kiém sat vién phai kip thoi dé ra yéu
cau xac minh nguon tin vé tdi pham, ndi
dung yéu cau kiém tra, xac minh phai rd
rang, cu thé, tao diéu kién ho tro Diéu tra
vién lam r0 cdc tinh tiét ctia sy viéc. Diéu
tra vién phai thuc hién yéu cau kiém tra,
xac minh va thong bao ngay cho Kiém
sat vién biét khi cé két qua. Néu co tinh
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hudng phat sinh, ¢6 thay do6i so véi du
kién, Diéu tra vién phai thong bao ngay

cho Kiém sat vién dé€ cung thong nhat ké

hoach kiém tra, xac minh, thu thap ching
ct tiép theo.

- Trude khi két thic viéc kiém tra, xac
minh, ban hanh quyét dinh giai quyét, Co
quan diéu tra phai c6 van ban, kem theo
ho so kiém tra, xac minh gi dén Vién
kiém sat dé trao doi, thong nhat ndi dung
giai quyeét.

Ba la, phoi hop trong thyc hién cac
bién phap thu thap ching ct trong giai
doan khoi to, di€u tra. Viéc phdi hop
trong tién hanh cac bién phap thu thap
chiing ctt phai trén co s¢ tuan thu quy
dinh cta phép luat, bao dam thu thap day
du chiing ct nhung khong duoc tac dong
xau téi tam ly cua nan nhan. Cu thé:

- Viéc kham nghiém hién treong phai
duoc thuc hién theo quy dinh tai Biéu
201 BLTTHS nam 2015. Truéc khi kham
nghiém, Diéu tra vién chu tri ¢é trach
nhiém cung cap day du cac thong tin lién
quan dén vu viéc can kham nghiém cho
Kiém sat vién biét. Trong qua trinh phat
hién, ghi nhan, thu gitt, bdo quan cac dau
vét, vat ching, tai liéu tai hién truong thi
Diéu tra vién chu dong trao doi thong
nhat véi Kiém sat vién, Gidm dinh vién,
ngwoi cd chuyén mon bao dam viéc thuc
hién dang trinh ty phap luat. Kiém sat
vién phai kip thoi trao d6i, dé ra cac yéu
cau diéu tra dé tao diéu kién thuan loi cho
Diéu tra vién, Can b6 diéu tra, Gidm dinh
vién, nguoi ¢ chuyén mon khi thu thap
chiing ct.

- Viéc xem xét dau vét trén than thé nan
nhan phai dwgc ghi nhan day du trong
Bién ban ghi nhan ddu vét trén than the,
danh dau day du vi tri thwong tich vao so
do, chup anh dau vét thuong tich. Trong
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treong hop can thiét d€ bao dam o6n dinh
tam ly cho nan nhan, Diéu tra vién moi
can b y t€, chuyén gia tam ly, nguoi than
cta nan nhan cung tham gia. Nhitng co
quan, t6 chitc, ca nhan dwgc moi tham gia
kiém tra, xem xét dau vét trén than thé
nan nhan phai co trach nhiém hd tro biéu
tra vién va gitt bi mat khi thyc hién viéc
xem xét dau vét than thé.

- D61 voi hoat dong trung cau giam
dinh (ddc biét do6i voi thwong tich, cac
gidy to, tai liéu, dix liéu dién t& luu trong
cac thiét bi ngoai vi...), Co quan diéu tra
phai khan truong quyét dinh trung cau
giam dinh khi c6 can c, dong thoi cung
cap day du cac thong tin, tai liéu co lién
quan cho Giam dinh vién. Dac biét, néu
nan nhan bi mua ban la nguoi dudi 18
tudi, can moi va phdi hgp voi cha, me,
nguoi than trong gia dinh, dai dién Nha
treong, chuyén gia tam ly trong qua trinh
kham dau vét néu nhan thay nan nhan
c6 biéu hién bat thuong, hoang loan vé
tam ly. Co quan diéu tra can trao déi véi
co quan, to chiic, cd nhan dy kién duoc
trung cau giam dinh va co quan, to chtc,
ca nhan c6 lién quan trudce khi ra quyét
dinh trung cau giam dinh dé€ thong nhat
vé ndi dung trung cau giam dinh, thoi
han gidm dinh va van dé khac (néu co).
Doéi v6i td chire gidm dinh, Giam dinh
vién can khan truong giam dinh va ban
hanh két luan trong thoi gian sém nhat va
trao doi ngay véi Diéu tra vién truede khi
thuc hién giam dinh néu nhan thay ndi
dung yéu cau giam dinh chua r6 rang va
kip thoi giai thich cu thé cac van dé trong
két luan giam dinh khi c6 dé nghi caa Co
quan diéu tra.

- Viéc 14y 10i khai cua ngwoi bi hai
can lwa chon dia diém va bo tri theo cach
thiee thich hop d€ ho cam thay an toan,
thoai mai. Khi 14y 1oi khai, Diéu tra vién,

Khoahoc Kiémsat 123



NANG CAO CHAT LUONG MOI QUAN HE PHOI HOP...

Kiém sat vién c6 thé ghi am, ghi hinh va
phai ghi vao bién ban dé€ lam can ct bd
tro cho cac chitng ctt khéc, han ché phai
1ay 10i khai nhiéu lan trong thoi gian tiép
theo. Khi tién hanh 14y 10i khai, Diéu tra
vién, Can b diéu tra, Kiém sat vién phai
co thai do than thién, nhe nhang, xem xét
dp dung cac bién phép phut hop nham
giam dén murc thap nhat thoi gian, lan
1ay 1oi khai, tam dung ngay viéc 1dy 1oi
khai khi bi hai cé biéu hién mét moi, anh
huong dén kha nang khai bao chinh xac,
day du. Truong hop bi hai c¢6 biéu hién
bat thwong, hoang loan vé tam ly, Diéu
tra vién c6 thé moi thém nguoi than trong
gia dinh, chuyén gia tam ly, dai dién cac
td chirc xa hoi tham gia &€ phdi hop, hod
tro on dinh tam ly cho bi hai. Nguoi dugc
moi tham gia trong budi ghi 10i khai c6
trach nhiém phoi hop, hd tro Diéu tra vién
on dinh tam ly cho bi hai trong su6t qua
trinh 14y 10i khai va phai gitr bi mat thong
tin lién quan dén viéc ghi 10i khai. Néu bi
hai la nguoi dudi 18 tudi, Diéu tra vién,
Can bo diéu tra, Kiém sét vién khong nén
madc trang phuc nganh khi 1ay 10i khai.

- Phoi hop trong hoat dong doi chat,
nhan dang, nhan biét giong ndi. Viéc doi
chat, nhan dang, thuc nghiém diéu tra,
nhan biét giong noéi phai duoc thuc hién
theo dung quy dinh tai cac diéu 189, 190,
204 BLTTHS nam 2015 va khong duoc
lam anh huwong xau téi tam ly ctia bi hai.
Diéu tra vién phai thong bao cho Kiém
sat vién trong thoi han luat dinh, Kiém
sat vién phai co6 mat, truong hop Véng
mat phai thong bao cho Co quan diéu tra
trede khi tién hanh 02 gio. Két thac viéc
thuc hién d6i chat, nhan dang, nhan biét
giong ndi, Diéu tra vién phdi hop cung
voi Kiém sat vién kiém tra, danh gia ket
qua, xem xét si phtt hop gitra két qua cta
cac hoat dong trén voi cac ching ctt khac
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da thu thap duoc. Trong qua trinh d6i
chat, néu bi hai c6 biéu hién so hai, khong
dam doi dién vdi bi can thi Diéu tra vién,
Kiém sat vién phai kip thoi trao d6i, thong
nhat phuong phap doi chat cho phu hop
ma khong nhat thiét phai tiép xtc truc
dién. Truong hop can thiét dé€ khong lam
anh hudng xau téi tam ly cua bi hai, Co
quan diéu tra cé thé€ chi cho bi hai nhan
dang qua anh, nhan biét giong noi qua
bang, dia ghi hinh c6 am thanh. Néu bj
hai la nguoi dudi 18 tudi, trong qua trinh
thuwc hién, Diéu tra vién, Can b0 diéu tra,
Kiém sat vién khong nén mac trang phuc
cta nganh minh va c6 thé moi dai dién
co quan Lao dong - Thuong binh va Xa
hoi, Hoi Phu ntt, Poan Thanh nién, Nha
treong, chuyeén gia tam ly hoac can bo tro
giap khdac tham gia. Nhitng nguwoi duoc
moi c6 trach nhiém tham gia va phoi hop
véi nguoi ¢d thdm quyén tién hanh t6
tung dé hd tro, 6n dinh tam ly cho bi hai
va gitr bi mat thong tin.

- Trwde khi két thuc diéu tra vu 4n it
nhat 20 ngay, Diéu tra vién chu ddng trao
ddi v6i Kiém sat vién dé ra soat, danh gia
toan bd cac chitng ct, tai liéu da thu thap
duoc. Néu thdy can bd sung thém chiing
ct thi Kiém sat vién yéu cau Diéu tra vién
bd sung kip thoi. D6i véi nhitng vu an dac
biét nghiém trong, phttc tap, viéc danh gia
ching ctt kho khén thi Diéu tra vién va
Kiém sat vién bao cdo lanh dao Co quan
diéu tra va Vién kiém sat hop, thong nhat
danh gia toan dién cac tinh tiét ctia vu an.
Néu thay con mau thuan chwa lam r thi
biéu tra vién tiép tuc thu thap bo sung cac
chiing ct, dam bao viéc két thic di€u tra
vu an c6 cdn cit, dung thoi han luat dinh.

Bon la, phdi hop trong giai doan truy
t0. Trong giai doan nay, Kiém séat vién
phéi la nguwoi chu dong va dong vai
tro chu tri trong thuc hién mdi quan hé
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phoi hop. Kiém sat vién can dam bao
viéc nhan ho so két thiic diéu tra nhanh
chong, chinh xac, dung phap luat; chu
ddng va phoi hop nhip nhang véi Diéu
tra vién trong trién khai cdc bién phéap
triec tiép tién hanh mot sd hoat dong
diéu tra, cung véi Co quan diéu tra ra
soat, cing c6 ching ct, kip thoi bo sung
tai liéu, chitng ctt trong treong hop phat
hién thiéu sé6t, mau thuan; giai quyét cac
van dé phat sinh d€ viéc truy t6 dung
phap luat, han ché phai tra ho so diéu tra
bd sung. Cu thé:

- Khi kiém tra ho so két thuc diéu tra,
vat ching, can bao dam tao thuén loi cho
ca hai co quan, khac phuc nhanh chéng néu
c6 thiéu sot, dam bao tién do giai quyét vu
an theo hudng tiép tuc nhan ho so néu sai
sot khong nghiém trong nhung c6 dé nghi
Co quan diéu tra bo sung, khac phuc trong
thoi han nhat dinh va chi khong nhéan ho
so néu sai sot nghiém trong.

- Kiém sat vién can nghién ctu tong
hop cac chiing ct, ban két luan diéu tra,
néu 6 tinh tiét con mau thuan chua dwoc
lam r6 thi cht dong trao doi véi Diéu tra
vién dé kiém tra bd sung ching ct. Diéu
tra vién co trach nhiém nghién cttu, yéu
cau bd sung ching ct va chuyén ngay
cac tai liéu, chiing c sau khi thu thap, bo
sung duoc cho Kiém sat vién. Truong hop
thay can thiét phai xem xét cac vat ching,
dau vét thi Kiém sat vién trao doi dé
Diéu tra vién hd tro thue hién. Truong
hop can lam r6 thém cac ndi dung néu
trong két luan giam dinh thi Kiém sat
vién trao doi voi Gidm dinh vién, moi
biéu tra vién cung tham gia dé nghe
Giam dinh vién giai thich ndi dung két
qua gidm dinh. Gidm dinh vién c¢ trach
nhiém giai thich rd6 nhitng noi dung yéu
cau cta Kiém sat vién.
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- Treong hop Toa an tra lai ho so yéu
cdu diéu tra bd sung, Kiém sét vién phoi
hop v6i Diéu tra vién ra soat, danh gia
toan by yéu cau diéu tra bd sung cua
Toa an. Néu thay quyét dinh tra ho so
c6 cdn ctt ma xét thdy khong can phai
tra ho so cho Co quan diéu tra thi Vién
kiém sat truc tiép tién hanh mot s6 hoat
dong diéu tra dé bo sung tai liéu, ching
c, Diéu tra vién c6 trach nhiém phdi
hop, hd tro Kiém sat vién trong viéc tién
hanh cac hoat dong diéu tra. Vién kiém
sat chi ra quyét dinh tra hd so dé diéu
tra b6 sung va chuyén ngay ho so cho
Co quan diéu tra d€ tién hanh diéu tra
néu Vién kiém sat khong thé tu diéu tra
bd sung duoc.

Nam la, phoi hop trong giai doan xét
xt. Trong giai doan nay, Toa an, Tham
phan chu toa phién toa phai cht dong trao
doi thong tin, thong nhat trong viéc danh
gia cac tinh tiét v4i Vién kiém sat va cac ca
nhan, t6 chttc ¢ lién quan nham bao dam
viéc xét xtt duwgc nhanh chdng, than thién,
dung phap luat. Cu thé:

- Tham phéan duoc phan céng thuong
xuyén co su trao do6i nghiép vu véi Kiém
sat vién nham thao gd, khac phuc nhitng
thiéu sot cd thé xay ra. Kiém sat vién
chuan bi ky noi dung, dua ra cac luan ctt
sdc bén budc tdi cac bi can, nhat 1a cac vu
an trong di€ém, an xét xtt rut kinh nghiém.

- Vi cac vu an chuyén Toa an dé€ chuan
bi xét xtt c6 nhiéu quan diém khac nhau
khi ap dung diéu khoan trong Cao trang
thi Tham phan va Kiém sat vién cht dong
trao d6i, thong nhat vé quan diém va ap
dung diéu luat. Lanh dao hai co quan t&
tung theo doi chat ché cac vu an va co
hudng chi dao kip thoi, truong hop can
thiét thi Kiém sat vién, Thdm phan chu
dong bao cdo Lanh dao hop lién nganh
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dé€ cung nhau thao g& nhitng khoé khan,
vuréng mac, thdng nhat quan diém xu ly
vu 4n nhdm dam bao vu an dwoc xét xtr
dung nguwoi, dung tdi, dung phap luat,
tranh bo lot toi pham hay oan sai.

- Toa an c6 trach nhiém phan cong can
bd, Thdm phan cd nang luc, trinh d6, kién
thiee tam ly va kinh nghiém chuyén mon
dé xét xir cac vu an MBN; thuwong xuyén
phoi hop, hop ban véi cac co quan tién
hanh t6 tung dé€ dé ra nhitng bién phap
thdo gd vuéng mac, day nhanh tién do6
giai quyét cac vu 4n, dam bao nang cao
chat luong xét xtr cac vu an MBN, dam
bao cac vu an nay dwoc tién hanh chinh
xac, dung phéap luat, khong dé qua han
luat dinh, ton dong; kién quyét khong xét
xtt oan hoac bo lot t6i pham.

- Trudc khi mo phién toa, Toa 4n phai
kip thoi phéi hop véi cac co quan c6 thdm
quyeén giai quyét don yéu cau, dé nghi cua
Kiém sat vién, nguoi tham gia t& tung theo
quy dinh tai Diéu 279 BLTTHS nam 2015
trong cac truong hop can bo tri phong
cach ly cho bi hai khi tham gia phién toa;
ctt chuyén gia tam ly hd tro bi hai; triéu tap
biéu tra vién hodc nhitng nguoi c6 tham
quyeén tién hanh t6 tung khac da tham gia
thu ly, giadi quyét vu 4n dén phién toa;
ap dung cac bién phap bao vé bi hai tai
phién toa; ctt luat sw, trg giup vién phap
ly, bao chita vién nhan dan hodc nhitng
nguoi khac bao vé quyén loi néu bi hai
dwdi 18 tudi; cung cap trang thiét bi, co
so vat chat phuc vu phién toa d€ bao dam
cac quyén, loi ich ctia bi hai dung quy
dinh cta phap luat.

- Tham phan cé trach nhiém nghién
cteu ho so, ra soat tai liéu, ching ctt trude
khi dwa vu an ra xét xt, han ché tra ho so
diéu tra bo sung, phoi hop v6i Vién kiém
sat trong viéc Toa an truc tiép thuc hién
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cac hoat dong thu thap chang ct. Kiém
sat vién can nghién cttu yéu cau bo sung
ching ct va chuyén ngay cac tai liéu,
chiing ct sau khi thu thap, b6 sung dwoc
cho Toa an.

- Toa an va Vién kiém sat phai phoi
hop chat ché trong viéc t6 chitc phién
toa trén co sd rat ngan thoi han, dam
bao than thién, git bi mat thong tin cta
bi hai. Ddi vdi cac tai liéu can cong bo
bang hinh anh tai phién toa da duoc s&
héa, Kiém sat vién phoi hgp véi Tham
phan chu tga phién toa chudn bi cac thiét
bi phuc vu viéc cong bo. Toa an ¢6 trach
nhiém tao diéu kién cho Kiém sat vién
ap dung cong nghé thong tin trong hoat
dong tranh tung nham dam bao hiéu qua
cao nhat. Néu bi hai la nguwoi dwdi 18 tudi,
TOa &n can dam bao cac trinh tw, thu tuc
ddc biét, bao dam su cd mdt cta nhitng
thanh phan bat budc theo quy dinh cua
phéap luat tai phién toa, bao ddm su co
mat tai phién toa cua Diéu tra vién, Giam
dinh vién, nguoi c6 tham quyén tién
hanh t6 tung da thu ly, giai quyét vu an
va nhitng nguwoi khéc...

- Trong giai doan xét x&r phuc tham,
Toa an cap phuac tham phai phoi hop voi
Vién kiém sat, Toa an cap so tham trong
viéc xtr ly khang cao, khang nghi trén co
so rut ngan thoi han giai quyét vu an,
tao thuan loi cho hai co quan, khic phuc
nhanh chéng nhitng van dé ho so chua
hop 1é, dam bao giai quyét vu an kip thoi,
duang phap luat.

Sdu la, phoi hop trong cong tac tuwong
trg tw phap vé hinh sy va bao vé bi hai. Véi
dac thu ctia an MBN 1a nhu cau thu thap
chting ct va dé nghi yéu cau tuong tro tw
phéap twong ddi pho bién, cing nhw qua
trinh giai quyét phai dam bao tranh lam
anh huong tiéu cyc téi tam ly ctia bi hai
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nén cong tac phoi hop gitta cac co quan
phai dam bao thu thap chitng ct nhanh
chéng, kip thoi, thao g& nhitng kho khan
trong thuec tién. Cuy thé:

- Truong hop can thu thap tai liéu dé
lam rd ndi dung vu viéc ngay tir giai doan
giai quyét nguon tin tdi pham, Co quan
diéu tra va Vién kiém sat c6 thdm quyén
can phoi hop véi Vién kiém sat nhan dan
toi cao (VKSNDTC) dé trao d6i, quyét
dinh vé sy can thiét lap yéu cau tuong trg
tue phap hinh sir. VKSNDTC phai cap nhat
day du cac mau lién quan dén véan ban ty
thac tu phap, huéng dan viéc lap yéu cau
teong tro tu phap phu hop voi phap luat
cua nuwdc dwgce yéu cau va dén doc phia
nudc ngoai thure hién ty thac tw phap.

- Treong hop qua kiém tra phét hién
hd so uy thac tu phap khong hop 1§,
VKSNDTC chu dong thong bao va yéu
cdu co quan 1ap uy thac khac phuc, bd
sung kip thoi. Chi tra lai ho so yéu cau
uy thac néu hét thoi han thda thuan ma
co quan lap ho so uy thac khong thé bd
sung, khac phuc dugc. Co quan t8 tung
lap yéu cau phai phoi hgp véi VKSNDTC
bd sung, 1am ro thém thong tin, tai liéu vé
viéc uy thac ctia minh khi nhan dwgc dé
nghi bd sung cua qudc gia dugc yéu cau
dé viéc thuc hién tuong tro dat hiéu qua.

- Sau khi nhan duoc két qua uy thac
tu phap cta phia nedc ngoai, VKSNDTC
phai nghién cttu ngay noi dung, kip thoi
chuyén tra két qua cho co quan t6 tung
lap yéu cau va phdi hop véi co quan lap
yéu cau thong nhat vé nhitng ndi dung
can tiép tuc trao do6i véi nudc ngoai trong
treong hop két qua twong tro chua day
dt hoac chuwa dap ting diang yéu cau.

- Treong hop thuc hién nhiing bién
phap t6 tung can cé su trao doi d€ chuan
bi phoi hgp thuc hién véi nwde ngoai, sk
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dung cau truyén hinh dé€1dy 10i khai nguoi
tham gia t0 tung dang 6 nuwdc ngoai, nhan
dang nguoi hodc d6 vat... thi co quan tién
hanh t6 tung cht ddng lién hé, phdi hop
voi VKSNDTC dé thye hién. VKSNDTC
c6 trach nhiém hd tro t6i da cho co quan
tién hanh t6 tung cac dia phuong trong
hoat dong nay:.

- Nham bao dam t&i da quyeén, loi ich
hop phap cta bi hai, khi c6 can ct xdc
dinh tinh mang, sttc khoe, tai san, danh
du, nhan phdm ctia nguoi bi hai hoac
ngroi than thich cta ho bi xam hai hoac
bi de doa xam hai do viéc cung cap chiing
ck, tai liéu, thong tin lién quan dén toi
pham MBN thi ngoai cac bién phap theo
quy dinh tai khoan 1 Diéu 486 BLTTHS
nam 2015, co quan tién hanh t& tung co
thé ap dung thém cac bién phap sau day:
(1) B€ nghi cac co quan thong tin, truyén
thong g6 cac bai bao, thong tin trén mang
xa hdi vé nhan than cta bi hai; (2) Ap
dung cac bién phap hodc dé€ nghi co quan
c6 tham quyén 4p dung cac bién phap ky
thuat dé bao mat thong tin nhan than, bao
vé danh du, nhan pham bi hai bi phat tan
trén mang Internet hodc cac mang xa hoi;
(3) Kip thoi xtr ly theo thdm quyén hodc
kién nghi cac co quan, td chiec xtr ly theo
thdm quyén d6i véi nguoi cd tinh phat
tan, dua thong tin lam anh huong nghiém
trong dén danh dy, nhan pham cua bi hai;
(4) B6i voi nguoi bao chiva, khi duoc tiép
xuc, nghién ctru don thu t6 giac, 10i khai
hodc cac tai liéu khac trong ho so vu an ¢
lién quan dén nguoi dang dwoc ap dung
cac bién phap bao vé, phai cam két gitt
bi mat béng van ban va chiu trach nhiém
trudc phap luat vé cam két do./.
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HOAT DONG TUGNG TRO TU PHAP VE HINH SU LIEN QUAN DEN
TOI PHAM MUA BAN NGUO1 VA NHUNG GIAI PHAP
NANG CAO HIEU QUA THUC HIEN YEU CAU TUGNG TRO
TU PHAP VE HINH SU DOI VGI TOI PHAM MUR BAN NGUGI
GIUA VIET NAM VGI NUGC NGOAI

vU THI HAI YEN*

Trong nhiing nam gan ddy, t0i pham xuyén qudc gia néi chung va tdi pham mua bén
nguoi néi riéng c6 nhiéu dién bién phiic tap. Trong boi canh d6, hoat dong tuong tro tw
phdp giita cdc quéc gia la mot doi hoi khdch quan trong qud trinh todan ciu hod. Trong
pham vi bai viét nay, tdc gia ddanh gid thuc trang hoat dong twong tro tw phdp vé hinh
s lién quan dén t6i pham mua bdn nguoi ciia Viét Nam hién nay va dua ra mot so kién
nghi, giai phdp ndng cao hiéu qud hoat dong tuong tro tw phdp vé hinh sy lién quan dén
t0i pham vé mua bdan nguoi trong thoi gian tdi.

Tir khéa: Twong tro tw phdp vé hinh su, t0i pham mua bdn nguoi, Vién kiém sdt nhin
dan, Ludt tuwong tro tw phdp ndam 2007.

Ngay nhdn bai: 04/6/2021; Bién tdp xong: 10/6/2021; Duyét ding: 10/6/2021

In recent years, transnational crimes and human trafficking crimes in particular
have had many complicated developments. In that context, mutual legal assistance
between countries is an objective requirement in the globalization process. Within
the scope of this article, the author assesses the current activities of mutual legal
assistance in criminal matters related to human trafficking in Viet Nam, and shares

some recommendations.

Keywords: Criminal mutual legal assistance, human trafficking crimes, the People
Procuracy, Law on Legal assistance on 2007.

ong nhitng nam gan day, toi
pham mua ban nguoi ngay cang
c6 xu hudéng gia ting, dién bién
phtic tap, trd thanh van nan trén toan cau,
nhiéu qudc gia da phai nang cap bao dong
tinh trang nay. Triede day, toi pham mua ban
nguoi chi ¢6 budn ban phu nit, nay da xuat
hién tinh trang mua ban ca nam gidi voi muc
dich mua ban d€'1ay tang. Theo wdc tinh cua
Lién Hop Qudc, mdi ndm trén thé gidi c6
khoang 800.000 dén 1.000.000 nguoi bi mua
béan, twong duong khoang gan 3.000 nguoi
bi mua ban trong 01 ngay vdi loi nhuan thu
dwoc vao khoang 150 ty USD/nam’.

! Tham khao tai Trang: Baoquocte.vn s ra ngay
28/10/2019 — Bao dién t&r Thé gidi va Viét Nam caa
Bo Ngoai giao.
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Tinh hinh t6i pham mua ban nguwoi ¢
nudc ta cling dién biéh hét stic phtic tap,
c6 chiéu hudng gia tang ca s6 vu cing nhu
tinh chat nghiém trong vé phuwong thic va
tht doan pham tdi. O Viét Nam, thu doan
cta bon t0i pham la loi dung nhiing phu
nt tré tudi 6 vung sau, vung xa, c6 hoan
canh kho khén, han ché'vé hiéu biét phap
luat, hodc do sinh con ngoai y mudn, loi
dung sw nhe da, mat canh giac cua cac
nit sinh; ctia mét s6 nguwoi ¢d nhu cau di
lao dong nuwdc ngoai hodc tim viéc lam;
loi dung ké ho trong cong tac quan ly nha
nudc d€ moi gidi hon nhan, nhan con nudi

* Thac si, Vu truéng Vu Hop tic quoc té va Tuong tro
tw phdp vé hinh sy, Vién kiém sdt nhan dan t6i cao
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c6 yé&u t& nudc ngoai nham du do, lira gat
r0i ban nan nhan ra nudc ngoai hodc dua
vao cac tu diém trong nuwedce ép lam gai mai
dam hodc cudng biic lao dong. Cac doi
twong pham t6i hinh thanh nhiéu duwong
day bang nhom lién tinh, xuyén bién gidi,
xuyén quoc gia ltra ban phu nit ép tham
gia hoat dong mai dam, ban lam vo, dé
thué, Itra ban ndi tang.

Toi pham mua ban nguoi chu yéu la
dua nguoi ra nuwdc ngoai (chiém khoang
gan 90%), tap trung cha yéu qua cac tuyén
bién gidi trén dat lien gitta Viét Nam voi
Trung Quoéc chiém trén 75%, sang Lao va
Campuchia chiém khoang 11%, con lai la
mua ban nguoi sang mot sd nudckhacnhw
Thai Lan, Malaysia, Nga®... Toi pham mua
ban nguwoi bién cdc nan nhan tro thanh doi
tuong ctia cudng birc lao dong trong cac
nganh nhu: Xay dung, ngue nghiép, nong
nghiép, khai thac mo, cong nghiép hang
hai..., cht yéu ¢ Dai Loan, Malaysia, Han
Qudc, Nhat Ban; mot s6 vung & chau Au
va Vuong qudc Anh véi méc d9 it hon;
hoac boc 16t tinh duc truede khi nan nhan
dén duoc dich cudi cung; nhiéu nguoi bi
Itra gat vé cac co hdi lao ddng va sau d6 bi
ban cho cac nha thé ¢ vung bién gidi. Mot
sO phu ntt Viét Nam ra nuwdc ngoai dé két
hon theo méi gidi qudc t€ hodc lam viéc
trong cac nha hang, co s massage, quan
bar, karaoke, da tré thanh no 1€ giap viéc
gia dinh hodc nd 1é tinh duc®. Gan day,
toi pham mua ban nguoi ngay cang tich
cuc st dung mang Internet, cac trang web
choi game va ddc biét la mang xa hoi dé
du db cac nan nhan, lan rong hoat dong

2 Theo Béo cdo tong két 09 ndm thi hanh Luat Phong,
chdng mua ban nguwoi nam 2011 ctia B6 Cong an.

% Theo Bdo cdo thuong nién vé tinh hinh mua ban
nguoi nam 2020 ctia Bo Ngoai giao Hoa Ky déi voi
Viét Nam.
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mua ban nguoi va kiém soat nan nhan
bang cach han ché cho ho truy cap mang
xa hoi, mao danh ho phat tan thong tin sai
léch trén mang xa hoi.

Nhiém vu phong, chong mua ban nguoi
doi hoi phai cé s hop tac chat ché gitta
cac quoc gia trong khu vuc va trén toan
thé gidi. Thoi gian qua, Viét Nam da co
nhiéu nd liec trong viée gido duc, tuyén
truyén, phd bién phap luat, hoan thién
hé thong phap luat trong nudc, tham gia
tich cuc va ¢é trach nhiém vao cac dién
dan hop tdc quoc t&€ da phuong, song
phuong vé dau tranh phong, chdng toi
pham mua ban nguwoi; tang cwong hop
tac véi cac to chitc qudc t& nhu: To chiic
di cu qudc t&¢ (IOM), Cao uy Lién Hop
Quéc vé ngudi ti nan (UNHRC), Vin
phong Lién Hop Qudc vé phong chong
ma tuy va toi pham (UNODC), T6 chirc
phu nt Lién Hop Quoc (UN Women)...
va cac to chic phi chinh phu nhu: Quy
toan cidu nham chdm ddt tinh trang no
1é¢ hién dai (GFEMS), T6 chitc tam nhin
thé’ giéi (World Vision) nham tranh thu
su hd tro vé mat ky thuat, tai chinh trong
cac hoat dong nang cao nang luc phong,
chong mua ban nguoi ctia Viét Nam.

Do tdi pham mua ban nguoi chu yéu
la dwa nguoi ra nede ngoai nén da sd cac
vu an xay ra déu it nhiéu lién quan dén
yéu td nuwdc ngoai va phai thyc hién cac
yéu cau twong tro tw phap vé hinh sy
nham thu thap thong tin, chiing ctt hay
thye hién cac thu tuc td tung bén ngoai
lanh tho Viét Nam. Tuong tro tw phap vé
hinh sy la mdt kénh chinh thc va hiéu
qua dé duoc hd tro 1am rd cac doi teong
dong pham & nuwdc ngoai va tinh trang
ctia nan nhan, qua d6 chttng minh cho
hanh vi pham i ctua cac doi twgng trong
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nude. Thue tién cho thay, hoat dong nay
da gép phan giai quyét triét d€ cac vu an
lién quan dén loai t6i pham nay, tuy nhién
van con gdp nhiéu khoé khan, thach thirc
va chua dam bao tinh kip thoi so voi doi
hoi ctia thyece tién va yéu cdu ctia quy dinh
phép luat to tung hinh su.

1. Co s6 phap ly lién quan dén hoat
dong twong trg tw phap vé hinh sy

Phap ludt teong tro tw phap vé hinh
st Viet Nam dwoc xay dung dua trén cac
quy dinh ctua phap luat trong nuede va cac
diéu wdc quoc t€ ¢ lién quan, cu thé'la:

1.1. Quy dinh cuia phap ludt trong nucéc

Hoat ddng tuong tro tw phap vé hinh
s duogc diéu chinh cha yéu boi Luat
twong trg tu phap ndm 2007 va Bo luat t&
tung hinh sy (BLTTHS) nam 2015.

biéu 17 Luat tuong tro tu phap nam
2007 quy dinh: Pham vi twong tro tuw
phap duoc ap dung cho ca yéu cau tuong
tro ctia Viét Nam gri nuwdc ngoai va cua
nwdc ngoai giri Viét Nam, bao gom: Tong
dat gidy to, ho so, tai liéu lién quan dén
cac vu viéc hinh sy; triéu tap ngwoi lam
ching, ngwoi gidm dinh; thu thap, cung
cap chung ct; truy ctu trach nhiém hinh
su; trao doi thong tin; cac yéu cau tuong
tro tw phap khac vé hinh sy.

Ngoai ra, theo quy dinh tai Phan th&
tam BLTTHS nam 2015 v€ hop tac quoc
t€ trong t0 tung hinh s (ttt Diéu 491 dén
biéu 508), tuwong tro tu phap con bao
gom: Viéc tién hanh t0 tung cta nguoi
co tham quyén cta Viét Nam & nudc
ngoai va nguoi ¢d tham quyén cua nuwdce
ngoai ¢ Viét Nam (Diéu 495); Su ¢ mat
ctia nguroi lam chitng, ngwoi gidm dinh,
nguoi dang chap hanh an phat tu tai Viét
Nam ¢ nuwdc ngoai; nguoi lam ching,
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nguoi giam dinh, nguwoi dang chap hanh
an phat tu tai nudc ngoai ¢ Viét Nam
(Diéu 496); Xt ly tai san do pham tdi ma
¢ (Dibu 502).

Quy dinh vé Co quan Trung wong vé
twong trg tw phap vé hinh su ctia Viét Nam:

Theo quy dinh tai Diéu 64 Luat tuong
trg tu phap nam 2007, Vién kiém sat
nhan dan téi cao (VKSNDTC) c¢6 trach
nhiém “Tiép nhan, chuyén giao, theo doi,
don ddc viéc thuc hién uy thac tw phap
v€ hinh sy; xem xét, quyét dinh viéc thuc
hién va yéu cau Vién kiém sat nhan dan
va Co quan diéu tra c6 tham quyén thuc
hién ay thac tu phap vé hinh sy; tir choi
hodc hoan thuc hién tuy thac tw phap ve
hinh sy theo tham quyén”. Theo d6, Vu
Hop tac quoc t€ va Twong tro tu phap
vé hinh s, VKSNDTC 1la don vi tham
muu cho Vién truong VKSNDTC thuc
hién chtrc nang Co quan Trung wong vé
teong tro tw phap hinh su.

biéu 493 BLTTHS nam 2015 quy dinh
cu thé hon vai tro cuia VKSNDTC trong
hoat dong twong tro tu phap vé hinh sy,
theo do: Vién kiém sat nhan dan tdi cao la
Co quan Trung wong ctia niedc Cong hoa
xa hoi cht nghia Viét Nam trong linh vuc
twong trg tw phap vé hinh sy va cac hoat
ddng hop tac quoc té'khac.

1.2. Quy dinh ctia cdc diéu uéc quoc té

Bén canh cac quy dinh phap luat trong
nudc, nhitng diéu wdc quoc t&€ da phuong,
song phuwong la hop phan quan trong
ctua khung phap ly diéu chinh hoat dong
twong tro tie phap hinh sy gitta Viét Nam
voi nudc ngoai. Viet Nam da ky két va
tham gia nhi€u diéu wdc quoc t& vé tuong
tro tu phap hinh swhoac c6 cac diéu khoan
vé tuong tro tu phap hinh su.
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Viét Nam la thanh vién ctia Cong wdc
quoc t€ ctia Lién Hop Qudc vé phong,
chdng ma tuy, Cong wéc cua Lién Hop
Qudc vé chong toi pham c6 to chitc xuyén
quoc gia (UNTOC) va Nghi dinh thu cua
Lién Hop Qudc vé phong ngtra, tring
tri, tran ap toi mua ban nguoi, déac biét la
phu nit va tré em (nam 2021), Cong woc
ASEAN vé phong, chong mua ban nguoi
(nam 2015), Cong wdc cua Lién Hop Quoc
vé chong tham nhing (UNCAC), Hiép
dinh Twong tro tw phap vé hinh su gitta
cac nuedc ASEAN (ndm 2004). Cac Cong
wdc da phrwong UNCAC va UNTOC déu
khuyén nghi cac qudc gia thanh vién danh
cho nhau sy twong tro toi da trong hoat
dong twong tro tue phap vé hinh sy va dieu
nay cing da duoc ghi nhan trong nhiéu
Hiép dinh twong trg tw phdp vé hinh sy
song phwong ma Viét Nam da ky két.

Viét Nam hién da ky két 14 Hiép dinh
twong tro tw phap vé hinh sy véi cdc nudc,
trong d6 c6 09 Hiép dinh twong tro tw
phép diéu chinh da linh vic gom dan su,
hinh sy, hon nhan gia dinh va lao dong*
(day la cac hiép dinh da ky & giai doan
tredc nhitng nam 2000) va 14 Hiép dinh
twong tro tu phap diéu chinh riéng vé linh
vire tuong tro tie phap hinh su’.

Nhiing diéu wdc quoc t€ nay 1a co sd
phap ly truece tiép, c6 rang budc vé nghia vy,
bao gom nhitng diéu khoan cu thé, day du,
hai hoa hdéa phap luat twong tro tu phap
vé hinh sy gitra Viét Nam v6i cac nude ky

* Gom: Hiép dinh ky véi Cong hoa xa hdi chu
nghia Tiép Khéc (hién 1a Cong hoa Séc va Cong hoa
Slovakia k& thtra), Bulgaria, Ba Lan, Lién bang Nga,
Trung Qudc, Ukraina, Mong C0, Belarus, Cong hoa
Dan cht1 Nhan dan Triéu Tién.

> Gom: Hiép dinh ky véi Han Quoc, An Do, Vuong
quéc Anh va Béc Ai-len, Algeria, Indonesia, Australia,
Tay Ban Nha, Hungary, Phép, Kazakhstan, Cuba,
Mo-ddm-bich, Campuchia va Lao.
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két; tir d6 tao diéu kién thuan loi trong viéc
thiee hién cac yéu cau tuong tro tu phap
vé hinh sy ctia nhau. Trong thoi gian téi,
voi nhiém vu dugc phap luat quy dinh,
VKSNDTC tiép tuc thuc day cac hoat dong
dam phan, ky két cac Hiép dinh tuong tro
tw phap vé hinh sy véi nuwde ngoai, nhat
la cadc nudc c6 quan hé hop tac hiru nghi
truyén thong, doi tac chién lugc, cac quoc
gia lang giéng trong khu vuiee va cac nude
c6 déng cdng dong nguoi Viét dang sinh
song, hoc tap va lam viéc.

2. Tinh hinh hoat dong twong tro tu
phap vé hinh su lién quan dén tdi pham
mua ban nguoi

2.1. Céng tdc tiép nhan, gidi quyét yéu
ciu cia co quan tién hanh t6 tung trong
nudc dé nghi nuéc ngodi ho tro thuc hién

Theo s6 liéu thdng ké ctia Vu Hop tac
quoc t&€ va Tuong tro tw phap vé hinh sy,
VKSNDTC, trong giai doan tit nam 2016
dén nam 2020, thong qua cong tac thuc
hanh quyén cdng t& va kiém sat hoat dong
twong tro tu phap da tiép nhan, giai quyét
67 yéu cau tuong tro tu phap vé hinh su
lién quan dén tdi pham mua ban nguoi
cla cac co quan tién hanh t6 tung trong
nudc ghri cho co quan ¢ thdm quyén nwdce
ngoai dé nghi thuc hién, chiém khoang
hon 10% trong tong sd yéu cau di trong
giai doan nay; trong d6 ¢6 32 yéu cdu lién
quan dén hanh vi t6 chtr¢/méi gidi dua
nguoi ra nudc ngoai trai phép, 35 yéu cau
lién quan dén hanh vi mua ban nguoi, bao
gom ca hanh vi mua ban tré em duwdi 16
tudi. Dia phuong c¢6 co quan tién hanh
t0 tung ldp nhiéu yéu cau loai nay 1a cac
tinh c6 chung duong bién gisi véi Trung
Qudc, Campuchia, cac tinh mién tdy Nam
BO va mét sd tinh nhu: Bic Ninh, Bic
Giang, Thanh Hoa, Nghé An, Ninh Binh...
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Cac yéu cau dé nghi nudc ngoai thye hién
cht y&u nham thu thap thong tin nhan
than va tién an, tién sy, thu thap ching ct
(1ay loi khai, cung cap thong tin, tai liéu,
do vat), tong dat gidy to. Cac yéu cau lién
quan dén tdi pham mua ban nguoi da so
gui co quan ¢6 thdim quyén Trung Quoc
dé nghi thuc hién; mot s6 yéu cau gui di
cac nudc Lao, Campuchia, Singapore, Uc,
Malaysia...

SO liéu thong ké cho thay, nhiéu don
vi thuc hanh quyén cong t6 va kiém sat
diéu tra da thuc hién t6t cong tac thuc
hanh quyén cong t6 va kiém sat hoat dong
twong tro tu phap, kip thoi phoi hop voi
Co quan diéu tra cung cap trong viéc lap,
gl yéu cau tuong tro tw phap vé hinh
sw dé nghi nudc ngoai thuc hién phuc
vu qua trinh giai quyét cac vu an vé mua
ban nguoi. Két qua thuc hién tuwong tro
cua nudc ngoai da giap cho viéc diéu tra,
truy td, xét xt cac vy an vé mua ban nguoi
cua cac co quan tién hanh t6 tung duoc
thiec hién theo ding quy dinh ctia phap
luat, goép phan tich cuc trong cong tac dau
tranh phong, chong loai tdi pham nay.

2.2. Céng tdc tiép nhin, gidi quyét yéu
cdu tuong tro tu phdp hinh sy ciia co quan
tién hanh t6 tung nudce ngodi dé nghi Viét
Nam thyc hién lién quan dén toi pham
mua bdn nguoi

Trong giai doan ttr nam 2016 dén nam
2020, c6 09 yéu cau tuong tro lién quan
dén toi pham mua ban nguoi cua co quan
c6 thdm quyén nwéc ngoai gui Viét Nam
dé nghi hd tro thuc hién, trong d6 co 04
yéu cau lién quan dén hanh vi vuot bién
trai phép/t6 chitc nhap canh trai phép; 04
yéu cdu vé hanh vi mua ban nguoi va 01
yéu cau ctia Malaysia dé nghi hd tro triéu
tap nguoi lam ching la cong dan Viét
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Nam dé giai quyét vu an mua ban nguoi
tai Malaysia. VKSNDTC da quan tam thuc
hién tot cong tac thye hanh quyén cong to
va kiém sat hoat dong tuong trg tw phap
trong qua trinh tiép nhan, kiém tra, tham
dinh yéu ciu dén cua nudc ngoai va viéc
thuc hién twong tro cua cac co quan tién
hanh t6 tung trong nudc. Viéc thyc hién
twong trg vé phia Viét Nam co ban dép
tng vé thoi han, két qua, tha tuc theo yéu
cau cua phia nuéc ngoai, gop phan dau
tranh phong, chdng c6 hiéu qua toi pham
vé mua ban nguoi, ddng thoi khang dinh
nhitng nd lyec cta Viét Nam trong hop tac
quoc t& dau tranh véi loai toi pham nay.
Ngoai ra, két qua thuwc hién tuong tro
cho nwdc ngoai con gdp phan bao vé tot
quyeén va loi ich hop phap cua cong dan
Viét Nam & nudc ngoai, cac treong hop
la nan nhan cta tdi pham mua ban nguoi.

3. Mot s6 kho khan, virong méc, nguyén
nhén trong cong tic thuc hanh quyén
cong t6 va kiém sat hoat dong tuwong
trg tw phap d6i v6i cac vu dn vé mua
ban nguwoi

3.1. Kh6 khin, vuéng mdc

Mic du hop tac quoc t& vé phong,
chdng mua ban nguoi néi chung va teong
tro tu phap lién quan dén toi pham nay ndi
riéng trong nhitng nam qua da dat duoc
nhitng két qua nhat dinh nhung thuc t€
van con nhiéu han ché, vuong mac, d6 1a:

- Thir nhat, két qua twong trg chwa dam
bao tinh kip thoi. Toi pham mua ban nguoi
chu yéu la tdi pham an, rat it truong hop
bi bat qua tang nén khi nguoi bi hai trén
dugc vé va c6 don td cdo thi dbi tuwong
pham tdi maéi bi phat hién, diéu tra, truy
t0, cht yéu la an truy xét nén rat kho diéu
tra. Mot s6 truong hop xac dinh dwoc
nguoi pham toi nhung khong xac dinh
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dwoc nan nhan (do nan nhan van dang o
nudc ngoai nén khong 1ay duoc 10i khai),
dan dén mot s6 vu an phai tam dinh chi,
dinh chi lién quan dén nudc ngoai hoac
kéo dai thoi gian giai quyét. Hau hét cac
vy an mua ban ngwoi ¢ yéu to nuede ngoai
nén viéc thu thap chitng ct & nudc ngoai
gdp nhiéu kho khdn, tham chi nhiéu vu
khong thu thap dwoc hoac vi pham thoi
han giai quyét vu an dan dén vu an khong
dwoc xtr ly mot cach triét d€, toan dién,
nhat 1a khong xtt ly dwoc cac doi tuong
la ngroi nudc ngoai va ngroi Viét Nam
sinh s6ng & nudc ngoai. Trong khi d¢, viéc
thue hién cac yéu cau xac minh, diéu tra,
thu thap chttng ctt do cdc co quan chtrc
nang c6 tham quyén hai bén bién gidi theo
nguyén tac c6 di c6 lai, tham chi st dung
moi quan hé ¢ dia phuong thuong nhanh
hon, thuan loi hon nhung nhiing tai liéu,
thong tin c6 duoc bang kénh nay theo
quy dinh ctia phap luat thi khong duoc st
dung lam chiing ct.

- Thi hai, ho so yéu ciu tirong tro chiea dap
1ng diing yéu ciu. Chatlwong hd so yéu cau
do nhiéu co quan tién hanh t6 tung trong
nudce 1ap, gi nuwdc ngoai con han ché,
thiéu thong tin, tai liéu can thiét, thong
tin c4d nhan nguoi ¢ lién quan khong day
da, khong kem theo ban dich sang tiéng
cua nudc duoc yéu cau hodc c6 ban dich
nhung khong bao dam chat luong. Do do,
s6 legng ho so phai huéng dan 1ap lai con
nhiéu, dan dén kéo dai thoi gian dé nghi
phia nidc ngoai thuc hién twong trg. Bén
canh d6, phia nudc ngoai yéu cau phai
dap tng du cac diéu kién vé mat phép ly
theo quy dinh ctia phap luat nwdc duoc
yéu cau. Qua trinh trao d6i dé bo sung cac
thong tin, tai liéu theo dé nghi ctia nuéc
ngoai cling thuong mat nhiéu thoi gian,
anh huong khong nho dén thoi han, tién
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do giai quyét cac vu 4n hinh su ctia cac co
quan tién hanh t6 tung Viét Nam.

Ddi véi cac vu an mua ban nguoi co
bi can, bi cdo la nguroi nudc ngoai, viéc
lap yéu cau tuong tro dé€ nghi nwdc ngoai
cung cap thong tin nhan than va tién an,
tién su la bit budc dé lap 1y lich bi can
va lam can ct x4c dinh cdc tinh tiét ting
ndng, giam nhe trach nhiém hinh sy. Tuy
nhién, nhi€u treong hop, co quan lap yéu
cau khong néu r6 1y do, muc dich cua viéc
thu thap nhitng thong tin nay hoac khong
o thong tin vé dia chi, ti d6 dan dén viéc
nudc duge yéu cau khong thé cung cap
thong tin vé nhan than cua cd nhan do
dwgc bao mat theo phap luat nude d6 néu
bén yéu cau khong néu ra dwoc ly do, muc
dich ctia viéc thu thap.

- Thit ba, kénh lién hé. Mot s& co quan
tién hanh t& tung van con lung ting trong
cach thirc giri yéu cau twong tro cho nude
ngoai; khéng gii yéu cau tuwong tro qua
Co quan Trung wong vé twong trg tw phap
hinh sy theo quy dinh cta phap luat ma
guri toi cdc co quan khac nhu: Van phong
Interpol Viét Nam, S6 Ngoai vu, Cuc
Lanh su, Dai st quan hoac Co quan lanh
sy nudc ngoai hodc gui truc tiép dén cac
co quan tién hanh t6 tung nudc ngoai. Do
d6, nhiéu truong hop yéu cau tuong tro bi
nudc ngoai tra lai, khong thuc hién hoac
c6 thiec hién nhung khong bao dam gia tri
phap ly cta két qua twong trg. Trong khi
d6, VKSNDTC khéng nam dugc thong tin
d€ phdi hop, lién hé don doc thuc hién.

3.2. Nguyén nhan
Nhitng khé khan, viedng mac néu trén
la do mdt s6 nguyén nhan chinh sau day:

- Nguyén nhin khdch quan:
+ Khac biét vé hé thdong phép luat:
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Ngoai viéc lap, gui yéu cau tuong tro
bao dam chat lwong, phu hop vdi quy
dinh cta phap luat trong nudc va diéu
wdc qudc té cd lién quan, viéc thuc hién
teong tro c6 hiéu qua con phu thudc
nhiéu vao thuc tién thuc thi phap luat
cta cac nudc. Trong nhi€u treong hop,
cac co quan td tung lap yéu cau twong
trg khong thé dap ting duoc doi héi cua
nuwdc duoc yéu cau vé diéu kién, chudn
muc phap ly d€ viéc tuwong trg cd thé
thuc hién. Bén canh d6, yéu cau twong
tro gli di phai dam bao nguyén tac toi
pham kép. Day 1a mot nguyén tac co ban
dwoc cong ddong quoc té thira nhan va
tuan thu trong hoat dong twong tro tu
phap vé hinh sy. Qua theo doi cac yéu
cau tuong trg tw phap hinh sy ma Viét
Nam gtri di nuwdc ngoai thoi gian qua co
thé thay, mot s& quoc gia van 4p dung
day du nguyeén tac toi pham kép ddi voi
cac yéu cau twong tro.

Vi duy, theo quy dinh cua Hiép dinh
twong tro tw phdp vé cic vdn dé dan
sit, hinh sy nam 1998 gitta Viét Nam va
Trung Qudc, VKSNDTC Trung Quoéc la
co quan dau mai tiép nhan, x ly cac yéu
cau twong trg cua Viét Nam. Di€u nay cé
nghia la khi tiép nhan cac yéu cau tuong
tro cua Viét Nam, phia Trung Qudc sé
nghién ctru tham dinh ho so yéu cau, néu
xét thay hanh vi trong yéu cau khéng cau
thanh toi pham theo quy dinh phéap luat
Trung Quoc thi VKSNDTC Trung Qudc
s€ c6 cong ham yéu cau Viét Nam bo sung
thong tin d€ chitng minh hanh vi d6 ciing
cau thanh t6i pham theo quy dinh cua
phap luat Trung Qudc. Phap ludt Trung
Qudc chi coi mua ban nguoi lam no 1€ tinh
duc, cudng burc lao dong dé 1ay bo phan
co thé la toi pham, chuwa cong nhan mua
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ban nguoi dé€ phuc vu két hon bat hop
phép voi nguoi ban dia nén cac yéu cau
ctua Viét Nam lién quan dén cac toi nay
sé bi phia Trung Quoc tir choi thuc hién.
Hodc theo quy dinh ctia phap luat Han
Qudc, hanh vi vi pham ché& dd mot vo mot
chong khong duoc coi 1a tdi pham hinh sw
ma chi la van dé€ dan su gitra cdc bén nén
cac yéu cau cua Viét Nam lién quan dén
cac t0i mua ban ngwoi vi muc dich nay
cting sé bi Han Qudc ttr ch6i thuc hién véi
ly do khong cau thanh ti pham theo quy
dinh ctia phia nuwdc ban.

+ Twong tro tu phap dwoc thuc hién
khong c6 thoi han: Phéap luat teong tro tw
phép va thong 1€ quoc t€' khong quy dinh
thoi han thyc hién tuong tro. Vi vay, ké
ca treong hop yéu cau tuong trg cua Viét
Nam gtti cho nuedc ngoai thiec hién theo
nghia vu rang budc béi cac diéu udc quoc
t€ thi viéc ¢ két qua tuong tro trong thoi
han mong mudn van con gip khé khan.
Viéc c6 két qua twong tro sém hay mudn
hoan toan phu thudc vao thién chi hgp tac
cta phia nudc ngoai doi véi ta. Thoi gian
gt yéu cau va nhan két qua thuc hién
cting nhu thoi gian ma co quan c6 thdm
quyeén cua phia nwdc ngoai tiép nhan, xt
ly, thywe hién ndi dung yéu cau tuwong tro
cting thwong kéo dai. Dac biét 1a khi dai
dich COVID-19 bung phat ¢ nhiéu quoc
gia trén thé gidi, trong dé c6 Viét Nam,
dich vu buu chinh qudc t€'’khong dap ting
chi tiéu vé mat thoi gian, cac co quan tw
phap nudc ngoai cling mat nhiéu thoi
gian hon dé€ x ly yéu cau tuong tro cta
Viet Nam do anh huong ctua viéc gian
cach xa hoi.

+ Khung phap ly vé teong tro tu phap
hinh sy chwa hoan thién: Luat twong tro
te phap nam 2007 la co s& phap ly caa
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hoat dong twong tro tw phap vé hinh sy
trong 10 nam qua. Tuy nhién, thic tién thi
hanh cho thay Luat nay da boc 16 nhiéu
han ché, bat cap. Luat diéu chinh ca 04
linh vuc 1a twong trg tu phap vé dan su,
hinh sy, dan do va chuyén giao nguoi
dang chap hanh hinh phat tu. Day déu la
nhitng [inh viec c6 tinh chuyén nganh cao,
c6 pham vi diéu chinh, d6i twgng 4p dung,
nguyén tic, trinh tw, tha tuc ap dung khac
nhau nhung lai quy dinh trong cung mot
van ban luat la chua thuc su hop ly. Két
cau Luat nhu vay lam han ché'tinh cu the€,
day du va c6 hé thong cua cac quy dinh
vé teong tro tu phap hinh su va chua thuc
st twong thich véi cac Hiép dinh twong
tro tu phap vé hinh sy gitra Viét Nam voéi
nudc ngoai.

+ Khéc biét vé ngdn ngir: Do yéu cau
tuwong trg phai duwoc dich ra ngdn ngte
nudc ngoai nén chat lwong lap, gui, thuc
hién yéu cau cling gdp nhiéu anh huong;
nhiéu dia phuong khong sén c6 cdc don
vi dich thuat chuyén nganh; viéc bién dich
tai liéu bang cac thit tiéng khong phé bién
nhu: Séc, Ba Lan, Lao, Campuchia... con
gdp nhiéu kho khan.

- Nquyén nhin chii quan:

+ Doi véi cac co quan tién hanh t6
tung: Nhan thitc ctia mot by phan can bo
v€ y nghia, tam quan trong ctia hoat déng
hop tac qudc t&€ noéi chung va hoat dong
twong tro tw phap hinh sy noi riéng con
chua day du, chwa nam viing vé chuyén
mon, nghiép vu va quy dinh phap luat
lién quan; tt d6 anh huwdéng nhiéu dén
chat lwong, hiéu qua cta qua trinh lap,
guri, thuee hién yéu cau.

+ Co ché phoi hop lién nganh: Do
thiéu co so phap ly, co ché phoi hop gitra

So chuyén dé 02 - 2021

Co quan Trung wong, co quan t§ tung
lap yéu cau, co quan dai dién ngoai giao
ctia Viét Nam trong qua trinh lap, gui,
trao do6i thong tin, lién hé don doc giai
quyét yéu cau chua thuc su thong nhat;
tir d6 phat sinh thém kho khan, vuedng
mac, anh huong dén hiéu qua ctia hoat
dong tuwong tro.

4. Giai phap, kién nghi ning cao hiéu
qua hoat dong twong trg tw phap vé hinh
sw lién quan dén toi pham vé mua béan
nguoi

Trong thoi gian tdi, dy bdo tinh hinh
mua ban nguoi tiép tuc dién bién phtic
tap va c6 xu hudng ngay cang gia tang,
do vay cac yéu cau twong tro twe phap lién
quan dén t0i pham nay cling sé€ ngay cang
nhiéu. D€ nang cao hiéu qua giai quyét
cac yéu cau tuwong tro tw phap vé hinh su
noéi chung va toi pham lién quan dén mua
ban nguoi ndi riéng, can tap trung trién
khai mot s6 giai phép trong tam sau:

- Mot la, tang cuong cong tac tuyén
truyén, phd bién phap luat twong tro tw
phap vé hinh sy trong ddi ngt Diéu tra
vién, Kiém sat vién dé nang cao nhan thirc
vé y nghia va tam quan trong ctia cong tac
nay. Trong d6, quan triét va thuc hién tot
cac quy dinh vé twong tro tu phap hinh su
trong Luat tuwong tro tuw phap nam 2007,
BLTTHS nam 2015 va cac van ban hudng
dan thi hanh; cac Hiép dinh tuong tro tw
phédp vé hinh sy gitta Viét Nam véi nudce
ngoai; cac diéu wdc quoc té' da phuong co
diéu khoan twong tro tu phap vé hinh su,
dacbiét la Cong wéc vé chdng tdi pham cd
t0 chirc xuyén quoc gia ndm 2000. Bay déu
la cac diéu udc quoc t& da phuong cd the
vién dan d€'1ap yéu cau twong tro tu phap
v€ hinh sy d6i vdi t6i mua ban nguoi dé€
dé nghi nwdc ngoai thuc hién; xay dung
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quy trinh riéng vé lap, gii yéu cau tueong
tro t phap v€ hinh su lién quan dén toi
pham mua ban nguoi.

- Hai la, tang cuong cong tac phoi hop
lién nganh, dac biét tang tinh cht1 dong va
kip thoi trong cong tac phdi hop gitta Co
quan diéu tra va Vién kiém sat, gitra hai
co quan nay v6i Vu Hop tac quoc té va
Twong tro tu phap vé hinh sy, VKSNDTC
trong viéc 1ap, glri yéu cau tuwong tro cho
nudc ngoai; gitta Co quan Trung wong vé
twong tro tw phdp hinh sy cua Viét Nam
va nudc ngoai nham bao dam hiéu qua
qua trinh lién hé, don doc thuc hién, ¢
két qua tuong tro.

- Ba la, tiép tuc nang cao chat luong
1ap ho so yéu cau ghi nwdc ngoai dé nghi
thue hién. Doi véi yéu cau tuong trg dé
nghi cung cap thong tin ly lich va tién an,
tién su ctia bi can, bi cao, can trinh bay rd
ly do, muc dich ctia néi dung twong tro
nay dé€ nudc dugce yéu cau cd co so thuc
hién. D61 vdi cac yéu cau gtri Trung Quoc,
cac thong tin trong van ban yéu cau phai
day du, chinh xac va duoc dich sang tiéng
Trung gian thé, dac biét la thong tin veé tén
va dia chi ctia ¢4 nhan, t0 chtic lién quan
dén viéc thuee hién tuong trg; can gui theo
van ban yéu ciu cac tai liéu bang tiéng
Trung thé hién danh tinh ctia ca nhan, to
chirc d6 dé€ tao diéu kién cho cac co quan
c6 tham quyén caa Trung Quoc thuc hién
twong tro.

- Bon la, tiép tuc hoan thién hé thong
phap ludt trong nudc vé tuong tro tw
phép. Truedc mat, can tap trung nghién
ctu xay dung Luat twong trg tw phap vé
hinh su tach khoi Luat twong tro tu phap
nam 2007; xay dung, ban hanh cac van
ban huwdng dan cac dao luat cd lién quan
dén tuong tro tu phdp vé hinh su, trong
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d6 ¢6 BLTTHS nam 2015 (Phan hop tac
qudc té trong td tung hinh sw); tir d6 gép
phan hoan thién khung phép ly cho hoat
dong twong trg tu phap vé hinh sy cta
Viét Nam.

- Nam la, tiép tuc kién toan by may
lam cong tac twong tro tu phap; thuong
xuyén to chitc cac chuwong trinh dao tao,
bdi duwdng nang cao nang lyc chuyén mon
nghiép vy, ngoai ngtt cho can bd lam cong
tadc twong tro tu phdp; tang cuong cac
diéu kién dam bao vé co s6 vat chat nhdm
phuc vu tot hon cho hoat dong tuong tro
twe phap.

- Sdu la, tang cwong dam phan, ky két
va thirc hién c6 hiéu qua cac hiép dinh
twong tro tw phap vé hinh sy, cac dieu
wéc quoc t&€ da phuong, cac thoa thuan
qudc t&€ vé phong, chdng mua ban nguoi;
dong thoi tich cwc tham gia cac cac dién
dan hop tac quoc t€ song phuong, da
phuwong, hop tac véi cac co quan Lién
Hop Qudc va cac t6 chire quoc t&. Thong
qua viéc hop tdc nay sé giup tiép can
va chia sé thong tin vé cong tac phong,
chong mua ban nguoi trén thé'gisi, dong
thoi tranh tha ngudn luc hd tro ky thuat
tién bd ctia cac nudc./.
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VIET NAM VG VIEC THUC HIEN NGHIA VU THANH VIEN
VE HGP TAC PHONG, CHONG MUA BAN NGUGI
THEO CAC DIEU UGC QUOC TE DA PHUGNG VA KHU Ve

DUONG DINH CONG*

Theo thong ké ciia Co quan phong, chdng ma tity va téi pham Lién Hop Quéc (UNODC),
toi pham mua bdn nguoi trén thé gidi va khu vic ngdy cang dién bién phiic tap, doi hdi cdc
quéc gia ciing nhu Viét Nam phdi gia ting cdc hoat dong hop tic phong, chdng. Bdi viét
gidi thiéu, phan tich khuén kho phdp yj va nghia vy co ban ciia cdc quéc gia trong hop tic
phong, chdng mua ban nguoi; viéc thuc hién nghia vu va dua ra mot sé gidp phdp niang
cao hiéu qud hoat dong phong, chong mua bdn nguoi ciia Viét Nam.

Tir khéa: Nghia vy; hop tic phong, chong mua bdn nguoi; diéu uéc quic té.

Ngay nhdn bai: 09/6/2021; Bién tdp xong: 20/6/2021; Duyét dang: 30/6/2021

According to the United Nations Office on Drugs and Crime (UNODC), human
trafficking crimes across the world and in the region are increasingly complicated,
requiring countries as well as Viet Nam to increase cooperation activities to prevent
and combat crimes. This article introduces and analyzes the legal framework and basic
obligations of countries in cooperation to prevent and combat human trafficking. It also
reviews the implementation of obligations; and proposes some solutions to improve
the effectiveness of activities to prevent and combat human trafficking in Viet Nam.

Keywords: Obligations, cooperation to counter human trafficking, international treaties.

1. Khuén khd phap ly qudc té€ va
nghia vu co ban ctia qudc gia thanh vién
vé hop tac phong, chong mua bin nguoi

Theo bdo cdo caa UNODC cung voi
t0i pham vé ma tuy, t0i pham mua ban
nguoi da trd thanh van dé nghiém trong
nhat cua thé gidi' tao ra khoan thu nhap
bat hop phap khoang 1.300 ty USD moi
nam, trong dwong vdéi thu nhap cua hon
3 ty nguoi ngheo cong lai®. Hang nam, c6
khoang gan 1 triéu nguoi tir hon 150 quodc
gia va vung lanh thé bi mua ban véi cac

! Gottschalk, P.Policing Organized Crime: Intelligence
Strategy Implementation. Newyork: CRC Press, 2009
2 Binh Xuan Nam (2009), Chuyén dé “Hop tac quoc
t& trong t0 tung hinh su” trong Ki yéu DE€ tai khoa
hoc cap bo: Hoan thién cac quy dinh cua Bo luat T6
tung hinh sy vé twong tro tu phap, dan do, chuyén
giao nguoi dang chap hanh hinh phat tu va cac hoat
dong khac vé hop tac qudc t& nham dép ting yéu cau
cai cach tw phap va hoi nhap quoc t&, trang 01.
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muc dich khac nhau. Trong nhitng nam
qua, khu vuc Chau A - Thai Binh Duong
bi anh hudng sau sic boi toi pham c6 to
chttc xuyén quoc gia. Cac toi pham pho
bién trong khu vuwc nhw tdi pham ma
tiy, buon ban ngwoi, budn ban dong vat
hoang da... d@ mang vé khoan 1oi nhuan
hang ndm wdc tinh khoang 90 ty USD’.
Ong Antonio Maria Costa, Gidm déc
biéu hanh UNODC nhan dinh “T6i pham
xuyén qudc gia da tro thanh moi de doa
ddi v6i hoa binh va phat trién, tham chi
ddi v6i chu quyén ctia cac qudc gia”.

* Thac si, Ph6 Trudng khoa phdp ludt quéc té, Truong
Dai hoc Kiém sdt Ha Ngi. Nghién citu sinh Truong
Dai hoc Luat Ha Ngi

® Xem, Tom Obokata, The Value of International Law in
Combating Transnational Organized Crime in the Asia-Pacific,
Asian Journal of International Law, 7 (2017), pp. 39-60
‘Nguoén truy cap: https://www.unodc.org/unodc/
en/press/releases/2010/June/organized-crime-has-
globalized-and-turned-into-a-security-threat.html,
truy cap ngay 25/5/2021
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Trudce thuc trang do, cong dong quoc
t&' da sém quan tam xay dung khudn kho
phap ly qudc t&'va khu viec nham tao hanh
lang phap ly cho dau tranh phong, chong
toi pham mua ban nguoi nhu: Cong wdc
quoc t€ vé quyeén tré em nam 1989; Nghi
dinh thu khong bat buoc bd sung Cong
wdc qudc t€' vé Quyeén tré em, vé mua ban
tré em, mai dam tré em va van héa pham
khiéu dam tré em nam 2000; Cong woc
cua Lién Hop Quoc vé chong tdi pham cd
t6 chitc xuyén qudc gia nam 2000; Nghi
dinh thu cta Lién Hop Qudc vé phong
ngtra, tran ap va tring tri budn ban nguoi,
dac biét la phu nit va tré em bo sung cho
Cong wbc vé chdng toi pham co t6 chic
xuyén quoc gia; Nghi dinh thu vé chéng
dua nguoi di cu trdi phép bang duong
bd, duwong bién va duong hang khong, bo
sung cho Cong wdc vé chong toi pham cd
t0 chitc xuyén qudc gia...

Dudi goc do cac diéu ude quoc t&€ phd
cap toan cau vé hop tac phong, chong mua
ban nguoi, Cong wéc Chong toi pham ¢
t0 chirc xuyén qudc gia va Nghi dinh thw
vé Phong ngtra, tran 4p, trung tri tdi pham
buodn ban ngwoi, dac biét la phu nit va tré
em la mot trong nhitng van ban phap ly
quan trong nhat trong dau tranh phong,
chong toi mua ban nguwoi. Muc dich cta
Cong wéc nham thic ddy hop tac phong
va dau tranh c6 hiéu qua vdi tdi pham co6
t0 chitc xuyén qudc gia va hy vong cac
quoc gia thanh vién sé ap dung cac bién
phép phong, chong ¢6 hiéu qua ciing nhw
tang cuong hop tac quoc té. Muc dich nay
dwoc lam rd6 hon ¢ cac muc tiéu duoc ghi
nhan trong cdc Nghi dinh thuw kem theo.
Nghi dinh thu v€ phong ngtra, tran ap va
trieng tri budn ban nguoi, dac biét la phu
ntt va tré em hudng dén viéc phong ngtra
va dau tranh chong t6i pham budn ban
ngwoi; bao vé, hd tro nan nhan bi budn
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ban va thic day su hop tac gitta cac quoc
gia thanh vién®. Loi néi dau ctia Nghi
dinh thu vé Phong ngtra, tran 4p va triing
tri toi pham buon ban ngwoi, ddc biét la
phu nit va tré em, b6 sung cho Cong wdc
chong t0i pham ¢ td chirc xuyén quoc
gia ctia Lién Hop Qudc (UNTIP) khang
dinh rang: “Mot hanh dong hiéu qua dé
ngan ngtra va dau tranh véi viéc buon
ban nguwoi, ddc biét la phu nit va tré em,
can mot cach tiép can quoc té€ tong thé tai
cac nudc goc, nudc qua canh va nude dén,
trong d6 bao gom ca nhitng bién phap dé
ngan ngtra viéc budn ban nguoi nhu vay,
dé€ tring tri nhitng ké buén ban nhu vay
va débao vé cdc nan nhan cta nhitng hanh
vi buén ban nhu vay bao gdm ca bao vé
nhiing con nguoi dugc cdng dong quoc té
thira nhan”°.

Nghi dinh thu cling quy dinh cu thé
cac hoat dong hop tac phong, chong
mua ban nguwoi bao gom hoi huwong nan
nhan bi budn ban’, trao do6i thong tin va
dao tao®, cdc bién phép tai bién gioi; an
ninh va kiém soat gidy to di lai va tuong
tro tu phap hinh sy trong vu 4n mua
ban nguoi’.

5 Xem: Diéu 2, Nghi dinh thu v€ Phong ngtra, tran ap
va tring tri t6i pham buén ban nguoi, ddc biét 1a phu
nit va tré em, bd sung cho Cong wdc chdng toi pham
6 t0 chite xuyén qudc gia cua Lién Hop Qudc.

¢ Xem: Nghi dinh thw v€ Phong ngtra, trdn dp va
trieng trj t0i pham budn ban nguoi, dac biét la phu
nit va tré em, bd sung cho Cong wdc chdng toi pham
6 t0 chite xuyén qudc gia cua Lién Hop Qudc.

7 Xem: Diéu 8, Nghi dinh thu v€ Phong ngtra, tran ap
va tring tri t6i pham buén ban nguoi, ddc biét 1a phu
nit va tré em, bd sung cho Cong wdc chdng toi pham
6 t0 chite xuyén qudc gia cua Lién Hop Qudc.

8 Xem: Diéu10, Nghi dinh thu v€ Phong ngra, trdn ap
va tring tri t6i pham buén ban nguoi, ddc biét 1a phu
nit va tré em, bd sung cho Cong wdc chdng toi pham
6 t0 chire xuyén qudc gia cua Lién Hop Qudc.

? Tuong tro tu phap hinh sy duoc quy dinh trong
Cong wdc chdng toi pham co t6 chie xuyén quoc gia,
Xem Dieu 18 Cong wéc UNTOC.
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Nhitng quy dinh trong cac van kién
nay xac dinh rd nghia vu cta cac quoc gia
thanh vién, dong thoi phan anh su thong
nhat vé y chi cua cong dong quoc t& va
la sy ghi nhan thanh qua ctia cac quoc
gia trong nd luc phong, chong tdi pham
xuyén quoc gia noi chung, toi pham mua
ban ngwoi noi riéng.

Dudi goc do cac khudn kho phap ly
quoc t& khu vuc ma Viét Nam la thanh
vién ciing ghi nhan cac diéu wdc qudc té
khu vue quy dinh vé phong, chdng toi
pham xuyén quéc gia ndi chung va toi
mua ban nguoi ndi riéng. Cac khuon kho
phap ly khu vgc quy dinh chung nhw
Tuyén bd ASEAN va Ké'hoach hanh dong
cua ASEAN vé phong, chong tdi pham
c6 t6 chic xuyén qudc gia nam 1997,
1999, 2004, 2015; Hiép dinh Twong trg
te phap hinh sy cia ASEAN nam 2004;
Hién chuwong ASEAN... Diéu udc quoc té
khu vuc quy dinh truc tiép vé mua ban
nguoi la Céng wéc ASEAN vé phong,
chong budn nguoi dac biét la phu nit va
trée em nam 2015 (ACTIP). ACTIP quy
dinh cu thé muc dich, pham vi, quyén
va nghia vu cta qudc gia thanh vién; van
dé vé quyén tai phan va hop tac qudc t&
trong phong chéng budn ban nguoi, dac
biét la phu nit va tré em. Trong 10i noi
dau ACTIP ghi nhan, cac thanh vién cam
két trong viéc hop tac khu vye va quoc t&
chat ché va hiéu qua hon chdng hanh vi
budn ban nguoi c6 tinh chat xuyén qudc
gia, bao gobm nhung khong gidi han cac
toi pham dwoc thwc hién boi cdc nhom
pham tdi c6 t6 chirc v6i nhan thirc rfmg su
can thiét xay dung mot van kién cua khu
viec quy dinh riéng vé budn ban nguoi voi
tinh chat la mot khung khd phap 1y cho
cac hanh dong ctia khu viec trong phong,
chdng budn ban nguoi, bao gom viéc bao
vé va hd tro cac nan nhan bi budn bén...
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Do d6, ACTIP vtra c6 su k€ thira cac quy
dinh caa UNTIP, vira c6 nhitng quy dinh
dac thu, phu hop véi tinh da dang trong
thong nhat caa khu viee ASEAN.

ACTIP ghi nhan cac qudc gia la thanh
vién cong woc sé thue hién nhitng nghia
vu gan giong nhu quy dinh trong UNTIP
nhut phong ngtta buén ban ngwoi', hop
tac, kiém soat xuyén bién gidi va hiéu
lwe cta cac gidy to', bao vé nan nhan bi
budn ban'?, hdi hwong va nhan trd lai nan
nhan®... Bén canh do, ACTIP co6 cac quy
dinh kha cu thé so véi UNTIP nhu cac quy
dinh vé thuc thi' va cac van d€ lién quan
dén hop tac qudc t&. Nhw vay, cac quy
dinh ctia ACTIP khong chi la sw cu thé
va hai hoa hoa cac quy dinh vé nghia vu
thanh vién caia UNTOC va UNTIP vé hop
tac trong dau tranh phong chong mua ban
nguoi ma trong nhiéu diéu khoan quy
dinh ctia ACTIP con dwoc cu thé hoa va
tiéu chudn hoa & mtrc cao hon so vdi yéu
cau toi tiéu cua UNTOC va UNTIP.

2. Quan diém va thuc tién thuc hién
nghia vu hgp tic phong, chdng mua ban
nguoi trong khuon khd diéu wéc qudc té
da phuwong va khu vec ma Viét Nam la
thanh vién

2.1. Quan diém ©vé hop tdc phong,
chong mua bdn nguoi cia Viét Nam

K€ tir khi m¢ ctra, hoi nhap khu vuc
va qudc té, Viéet Nam ludn thuc hién
nhét quan va xay dyng hinh anh 1a mot
thanh vién c6 trach nhiém cta cong dong
quoc té&. Linh vuc hop tac phong, chong
t0i pham c¢6 t6 chiic xuyén qudc gia noi

10 Xem: Diéu 11 ACTIP.

1 Xem: Diéu 13 ACTIP.

12 Xem: Diéu 14 ACTIP.

13 Xem: Diéu 15 ACTIP.

4 Xem: Diéu 16,17 ACTIP.

15 ACTIP danh toan bo chuwong VI véi 05 Diéu khoan
d€ quy dinh vé van dé nay.
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chung, t6i pham v€ mua ban nguoi ndi
rieng ludon duoc Dang va Nha nuwdc xac
dinh 1a nhiém vu trong tam, thuong
xuyén va thuc hién nhat quan, phu hop
vOi cac cam két va diéu kién hoan canh
dat nudc. Twe cac Nghi quyét s6 49/2005
vé chién luwoc cai cach tu phap dén nam
2020; Chi thi s6 48/CT-TW cta Bo Chinh
tri ngay 22/10/2010 vé tang cuong su lanh
dao cua PBang do6i voi cong tac phong,
chdng tdi pham trong tinh hinh méi; Nghi
quyét s6 51/NQ-CP nam 2009 vé Chuong
trinh hanh dong cua Chinh phu vé tham
gia hop tdc ASEAN dén nam 2015; Nghi
quyét s6 31/NQ-CP nam 2014 vé Chuong
trinh hanh dong thuc hién Nghi quyét
22/NQ-TW vé hoi nhap qudc t& Quyét
dinh s6 623/QD-TTg ngay 14/4/2016 cua
Tha tudéng Chinh phtu phé duyét Chién
luoc Quoc gia phong, chong t6i pham giai
doan 2016 - 2025 va dinh hudéng dén nam
2030; dén cac Quyét dinh s6 1957/QD-TTg
ngay 30/11/2020 Phé duyét K& hoach t6
chtrc thye hién Coéng wéc ACTIP; Quyét
dinh s6 193/QD-TTg phé duyét Chuong
trinh phong, chong mua ban nguoi giai
doan 2021 - 2025 va dinh huéng dén nam
2030 ngay 09/02/2021... déu nhat quan
khéng dinh nang cao hiéu qua hop tac
quoc t&€ vé phong, chong mua ban nguoi,
ddc biét la phu nit va tré em; thiec hién
day da nghia vu quoc gia thanh vién; gbp
phan nang cao vi thé cua Viét Nam trén
treong quoc té...".

2.2. Thyc tién thuc hién nghia vy hop
tdc phong, chéng mua bdn nguoi trong
khuon kho diéu wéc quoc té€ ma Viét Nam
la thanh vién

Trong thoi gian qua, Viéet Nam da co
nhiéu nd lic d& hoan thién phap luat va

16 Xem cdc Nghi quyét s6 49, Chi thi s6 48, cac K&
hoach thurc hién ACTIP nam 2020, cdc Chwong trinh
phong, chdng mua ban nguoi..
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thé ché vé phong, chong mua ban nguoi
nham hai hoa va tiém can véi cdc quy
dinh va chuan muc quoc té. Pong thoi,
Viét Nam khong ngtrng tang cuong hop
tac quoc t&, thuc hién day du, hiéu qua,
thién chi va co trach nhiém cac cam két
cta minh trudc cdng dong quoc t€ vée
phong, chong mua ban nguoi. Cu theé:

Mot la, Viet Nam da khong ngiing
nd lwc hoan thién thé ché va phap luat
vé phong, chong mua ban nguoi. Ngay
sau khi gia nhap cac diéu wéc quoc t&
da phuong va khu vuc vé phong, chong
mua ban nguoi, cac co quan hitu quan
da sém c6 nhiing k& hoach hanh dong cu
thé nham danh gia, ra soat, stra doi, ban
hanh méi cac quy dinh phap ludt quoc
gia phu hop véi cac cam két quoc té. Ve
tong thé, mot loat cac quy dinh phap luat
nhue Luat Phong, chong mua ban nguoi;
B0 luat hinh sy, Bo luat to6 tung hinh sy
da kip thoi noi luat hoa cac nghia vu caa
quoc gia thanh vién vé phong, chong mua
ban ngwoi dwoc quy dinh trong UNTOC,
UNTIP, ACTIP..., tao khuon kho phép ly
quoc gia cho hoat dong hop tac phong,
chdng mua ban nguoi.

Hai la, cu thé hod cac nghia vu hop tac
phong, chéng muaban nguoibang chwong
trinh, ké'’hoach hanh dong. Chuong trinh
phong, chéng mua ban nguoi giai doan
2021 - 2025 va dinh huwéng dén nam 2030
ctia chinh phu Viét Nam da xac dinh muc
tiéu, yéu cau cu thé: (i) Pay manh truyén
thong nang cao nhan thitc cho ¢4 nhan,
gia dinh va cong dong vé cong tac phong,
chong mua ban ngwoi, wu tién cac nhom
nguy co cao, ddc biét 6 vung sau, vung
xa, bién gidi, vung dong bao dan tdc thiéu
s0. Cac co quan bao chi & Trung wong, dia
phuong va hé thdong Dai Truyén thanh
cap huyén, cap xa hang thang cé chuyén
mug, tin, bai tuyén truyén vé phong, chong
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mua ban nguoi phu hop cac nhém doi
twong khac nhau va dac diém caa ting
dia phuwong. Throng xuyén cap nhat cac
hinh thitc, tht doan va muc dich cua toi
pham mua ban nguoi trén cac trang mang
va mang xa hoi c6 nhiéu nguoi theo doi,
truy cap tai Viét Nam; (ii) BAo dam 100%
to giac, tin bao vé toi pham, kién nghi khoi
to'lién quan dén mua ban nguoi dugc tiép
nhan, phan loai; ty 1é giai quyét dat trén
90%. Céac vu viéc c¢6 dau hiéu tdi pham
mua ban ngwoi phai duoc thu ly diéu tra,
xac minh, khi ¢ du cén c phai khoi t6 vu
an hinh sy dé€ diéu tra theo dang quy dinh
cua phap luat. Cong tac diéu tra, truy to,
xét xtt t0i pham mua ban ngwoi bao dam
ding nguoi, dang toi, dung phap luat,
khong dé xay ra oan sai, bo lot tdi pham.
Ty 1é diéu tra, kham pha cic vu dn mua
ban nguoi dat trén 90% tong s an khoi to.
95% s6 vu an mua ban ngwoi hang nam
duoc giai quyét va truy t6. 90% sd vu an
mua ban nguoi hang nam dwoc giai quyét,
xét xt; (iii) Bao dam nan nhan dwoc tiép
nhan, xac minh, xac dinh, giai cttu, bao vé
va ho tro kip thoi, hiéu qua theo quy dinh
ctia phép luat va bao dam nguyén tac 18y
nan nhan lam trung tam. Xay dung, cung
0, tiing budc nang cap, dau tu co sd vat
chat, trang thiét bi tai cac co so ho trg nan
nhan. Tap hudn, nang cao kién thirc, ky
nang cho can b lam cong tac ti€p nhan,
xac minh, xac dinh, hd tro nan nhan cac
cap; (iv) Chinh sach, phép luéat lién quan
dén cong tac phong, chong mua ban
ngroi, xac minh, xac dinh, gidi cttu, bao
vé va hd tro nan nhan thueong xuyén duoc
ra soat, stra ddi, bd sung, bao dam tinh
doéng bo, thong nhat, phu hop véi phap
luat khu vuc, quoc t&€ va thuc tién cong
tac phong, chong mua ban nguoi; va (v)
Nang cao hiéu qua cong tac phoi hop lién
nganh, hop tdc quoc t€ trong tiép nhan,
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xac minh, xac dinh, giai cttu, bao vé, hd
tro nan nhan va trong hoat dong diéu tra,
truy t0, xét xit vu an mua ban nguoi. Cac
diéu wdc qudc té, hiép dinh song phuong,
da phuong, cac théa thuan hop tac vé
phong, chong mua ban nguoi ma Viét
Nam la thanh vién dwoc trién khai thuc
hién c6 hiéu qua, dinh ky so két, tong két.

Theo bao cao ctia Cuc canh sat hinh sw
- B Cong an, trong khoang tit nam 2005
dén thang 6/2020, ca nudc da xay ra hon
5.579 vy, 9.151 d6i tuwong pham toi voi
khoang 12.000 nan nhan bi mua ban. Chi
tinh riéng tir nam 2019 dén thang 6/2020,
lwc lwong Cong an, Bién phong da dieu
tra, kham pha 236 vu, bat 308 ddi twong
pham t6i mua ban nguwoi, mua ban ngwoi
dwdi 16 tudi. Vién kiém sat nhan dan cac
cap truy t6 118 vu véi 203 bi can. Toa an
nhan dan cac cap da giai quyét, xét xir 145
vu v6i 255 bi cao pham cac tdi vé mua
ban nguoi. Co thé thay, s vu pham toi
mua ban nguoi ¢ Viét Nam twong d6i cao
véi 8O lwong nan nhan bi mua ban 1a kha
16n. Méc du trong mét so giai doan, ti 1é
truy t6 con chiém ti 1é nho so véi sd vu an
mua ban nguoi bi phéat hién'” nhung cac
co quan thuc thi phap ludt caa Viét Nam
da bam sat cac chuong trinh, ké’hoach va
quy dinh phap luat dé€ dau tranh vdi loai
toi pham nay.

Bén canh hoat dong dau tranh véi toi
mua ban ngwoi, cac co quan hitu quan cta
Viét Nam ciing coi trong cac khuyén nghi
quoc té'trong viéc hd trg, bao vé nan nhan
bi mua ban cting nhw ¢ cac nd luc dé hoi
huwong nan nhan. Trong cidc vu 4n mua
ban nguoi duwgc phat hién gan day, cac
nan nhan déu nhan dwoc hd tro ban dau,
tw van tam ly, kham stic khoe, trg giap

17 Xem: Tran Dinh Hai, T¢i mua ban nguoi ¢ Viet Nam —
Tinh hinh, nguyén nhan va bién phdp phong ngira, Tap chi
Khoa hoc Kiém sat, S6 chuyén dé 02 (39)/2020, tr.25.
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phap ly theo quy dinh ctia phap luat. Viét
Nam ciing c6 nhiéu nd lyc trong viéc hoi
huwong nan nhan la ngwoi nudc ngoai tro
vé nudc ma nguroi dé c6 quoc tich hoac
c6 noi thuong tra cudi cung, bao dam an
toan tinh mang, sttc khde, danh du, nhan
pham ctia nan nhan'®.

Clng v6i nd Iuc phong ngtra, giai ctru,
viéchd tro cdcnan nhan cia mua ban nguoi
trong thoi gian qua cling duoc Dang, Nha
nudc va Chinh phu Viét Nam danh nhiéu
s quan tam. Theo bdo cdo cua nganh Lao
dong - Thuong binh va Xa hoi, tir thang
6/2013 dén thang 6/2019, cac co so da tiép
nhan, hd tro 2.961 nan nhan, trong d6 co
2.891 nit, 528 ngwoi dudi 18 tudi. Dya trén
nhu cau ctia nan nhan, c6 2.216 nan nhan
duoc hd tro nhu cau thiét yéu, 1.347 nguoi
duoc ho tro y t&, 2.105 nguoi duoc tue van
tam ly, 1.003 ngwoi duoc tro giap phap ly,
103 nguodi duwoc hd tro hoc van hda, hoc
nghé, 817 nguoi duoc tro cap kho khan
ban dau va 72 ngwoi vay von san xuat. Luc
lwong bién phong da giai thoat cho hang
nghin s6 phan tré vé doan tu véi gia dinh
tlr nan mua, ban nguoi'’. Viéc tiép nhan, ho
tro nan nhan duoc tién hanh phu hop voéi
diéu kién, hoan canh ctia tirg dia phuong.

b€ huy dong cac nguon luc va thuc
hién ¢6 hiéu qua cac cam két cua minh,
Viét Nam ciing tao diéu kién thuan loi
cho cac to chirc phi chinh phu tién hanh
cac hoat dong hd tro nan nhan phu hop
v6i quy dinh phdp luat. Cac t6 chic nay
da hod tro nan nhan trong viéc tim hiéu

18 Xem: Nguyén Khic Hai, Hop tic quoc t& trong ddu
tranh phong, chong mua ban nguoi tai Viét Nam hién nay,
Tap chi Khoa hoc Pai hoc Quéc gia Ha N6i, Luat hoc,
Tap 29, S6'1 (2013), tr.23.

¥ Xem: Thu Lan, “Viét Nam - thanh vién trdich nhiém
trong phong chong mua, ban ngwoi”, tham khao tai
website:  https://dangcongsan.vn/thoi-su/viet-nam-
thanh-vien-trach-nhiem-trong-phong-chong-mua-
ban-nguoi-559991.html, truy cap ngay 01/6/2021
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quy dinh phap luat quoc gia, tim kiém s
tro gitp theo quy dinh; gitp nan nhan co6
noi cw trt, cham soc y t&€ va phoi hop voi
cac co quan chinh phu so tai. Thuc t€ cho
thay, nan nhan mua ban ngwoi thuong bi
nhitng ké budn nguwoi dua ra cac thong tin
sai sy that mang tinh chat hu doa nhu sé
bi bat, bi xét x1t theo phap luat qudc gia so
tai... Do d¢, vai tro cta cac t6 chirc qudc
t& phi chinh pht cang trdé nén quan trong,
nhu 1a trung gian cau ndi gitra co quan
chap phap va nan nhan bi mua ban?®.

Ba la, cac hoat dong vé tuong tro tw
phap hinh suw. Trong giai quyét vu an
mua ban nguoi, hoat dong ho tro, gitip 4
1an nhau gifta cic co quan c6 thAm quyén
cua cac quoc gia ngay cang gia tang va la
mot nhu cau tat yéu khach quan. Trong
cac diéu udc quoc t&€ da phuong pho cap,
diéu wéc quoc t€ khu vuc va cac diéu wéc
quoc t€ chuyén biét vé phong chong mua
ban nguoi déu ghi nhan nghia vu cta cac
quoc gia trong viéc danh sy twong tro
tw phap hinh sy t6i da nhat ¢ thé trong
hop tac phong, chdng t6i mua ban nguoi.
Nhén thtec 16 diéu d6, Viét Nam khong
chi coi trong hoat dong dam phan, ky két
cac diéu wdc quoc t€ vé twong tro tu phap
hinh sy ma con nd luc trong viéc hoan
thién cac quy dinh phdp luat quoc gia
nhu Luat Twong tro tw phap nam 2007;
Bo luat t6 tung hinh sw nam 2015 va cac
van ban huéng dan thi hanh.

Theo thong ké ctia Vién kiém sat nhan
dan toi cao, trong khoang thoi gian tw
nam 2008 dén nam 2019, co quan nay da

2 Xem: Lién Hop Qudc (2006), Chuong trinh toan
cau phong chdng budn ban nguoi, Tai liéu vé phong
chdng budn ban nguoi, NXB Phu nit, Tldd, tr.185.

21 Vién ki€ém sat nhan dan t6i cao Viét Nam dang
thuc hién nhiéu cudc Hoéi thao, Toa dam trong nuwdc
va qudc t€ ciing nhw c6 nhiéu nghién cttu dé€ hoan
thién co s¢ 1y luédn va thyee tién cho viéc xay dung luat
Tuwong tro tu phap hinh s.
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tiép nhan tong s6 882 yéu cau tuong tro
tw phdp tir phia nudc ngoai chuyén cho
Viét Nam; cdc co quan cua Viét Nam uy
thac hon 1.170 cho co quan nudc ngoai
thue hién lién quan dén nhiéu hoat déng
twong tro tuw phap cua cac loai tdi pham
khac nhau, trong d6 ¢ lién quan dén t6i
mua ban nguoi. Theo thong ké ciing cho
thay cac uy thac tuw phap dén va uy thac
tw phap di déu gia tdng, ndm sau cao hon
nam trudc?. Bén canh nhitng két qua dat
duwoc, hoat dong hop tac twong tro tu phap
lién quan dén mua bdn nguoi van ton tai
nhitng han ché ca vé mat khach quan va
cht quan can ¢ cac giai phap khac phuc?.

3. M6t s0 giai phap nang cao hiéu qua
hgp tic phong, chdng mua ban nguoi
cua Viét Nam

D€ nang cao hiéu qua hoat dong hop
tac quoc té trong phong chong t0i pham
mua ban nguoi cing nhu thuc hién day
du, 6 trach nhiém nghia vu va cam két
cua Viét Nam theo cac diéu wdc quoc t€'da
phuong, khu vue, trong thoi gian téi can
thuee hién dong bo cac giai phap sau:

Mot Ia, tiép tuchoan thién thé ché, phap
luat dap ting cac yéu cau cua cac diéu wéc
quoc t& da phuong va khu viee ma Viét
Nam la thanh vién. Cac co quan ¢ tham
quyén can ra soat, nghién ctru tong thé
quy dinh phédp luat Viét Nam hién hanh
nham dao bao tinh twwong thich so véi cac
nghia vu hop tac phong, chdng mua ban
nguoi quy dinh trong cac diéu wdc qudc

2 Xem: Vién ki€ém sat nhan dan t6i cao, Vu 13, Chuyén
dé “Thuec trang va giai phap hoat dong tuong tro tw
phap vé hinh su; M6t s6 kién nghi, stra d6i, bd sung
Luat Twong tro tu phap nam 2007, (2017), Ha Noi.
2 Xem: Vién kiém sat nhan dan téi cao, Bdo cio tong
két 10 nam thi hanh ludt Twong tro tw phdap nam 2007
trong linh viec twong tro tw phdp hinh su.
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t& da phuong va khu viec ma Viét Nam la
thanh vién.

Hai la, cha trong cong tac ti€p nhan,
xac minh, bao vé va hd trg nan nhan bi
mua ban, dong thoi thuc hién cac bién
phap bao vé an toan cho nan nhan, nguoi
than thich ctia ho va bi mat théng tin vé
nan nhan theo quy dinh cua phap luat.
Song song véi d6, can nghién ctru xay
dung chuwong trinh cung cap cac dich vu
hd tro khan cap, phuc hdi va tai hoa nhap
cho nan nhan bi mua ban.

Ba la, nang cao hiéu qua cong tac dau
tranh phong, chong t6i pham mua ban
nguroi: Tang cuong hiéu qua cong tac
diéu tra, truy t0, xét xtr toi pham mua ban
nguoi; ap dung cac bién phap thich hop va
can thiét khac dé€ thu thap ching c phuc
vu cOng tac truy to trong cac vu an mua
ban nguwoi; tdng cuong va nang cao hiéu
qua cong tac phdi hop lién nganh trong
tiép nhan, xac minh, xac dinh, giai ctru, bao
vé, hd tro nan nhan; trong diéu tra, truy to,
xét xit vu an mua ban ngwoi. Phat hién kip
thoi, xt ly nghiém minh, dang phap luat
cac do6i twong c6 hanh vi tham nhiing, rita
tién; nhiing nguoi tham gia, tao diéu kién
hodc can tro hoat dong tw phap lién quan
dén phong, chdng mua ban nguoi theo
dung quy dinh cta phap luat trong nudc
phtthop véi Cong wdce ctia Lién Hop Quoc.

Cudi ciing, can tang cuong hop tac quoc
t€'vé phong, chong mua ban nguoi nhu ky
két va thyc hién cac diéu wdc qudc t€ song
phuong, da phuwong trong linh vuc teong
tro tu phap vé hinh sy; day manh hoat dong
trao d6i thong tin; giai ctru, bao vé, ho tro va
hoi hwong cac nan nhan bi mua ban; chia sé
kinh nghiém; t6 chirc tap huan va dao tao
nang cao nang luc giang day, nghién cttu
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va nang luc phong, chong mua ban nguoi.
Tang cuong phoi hop va trao doi thong tin,
nghién cttu thiét lap duong day nong gitta
cac co quan thyee thi phap luat ctia cac nudc,
cac td chirc quoc té, t6 chire phi chinh phu
dékip thoilién hé, hd tro xac minh, xac dinh
nan nhan tai nudc ngoai va phdi hop diéu
tra, bao vé, gidi ctu nan nhan. Tang ceong
hop tac va phdi hop gitra cac qudc gia thanh
vién, cac co quan cuia Lién Hop Qudc va cac
t0 chirc quoc t&€ vé phong, chong mua ban
nguoi d€ nang cao nang luc quoc gia trong
ddu tranh phong, chdng mua ban nguoi va
hd tro nan nhan bi mua ban mot cach ¢
hiéu qua./.
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